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Dear Mr. Noble: .

This firm serves as counsel for the Commission on Presidential Debates (the “CPD").
We respectfully submit this response on behalf of the CPD to the complaint filed by Patrick J.
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform
and Angela M. Buchanan (collectively, the “Reform Party”).!

INTRODUCTION AND OVERVIEW

The sole mission of the nonpartisan CPD is to ensure, for the benefit of the American
electorate, that general election debates are held every four years among the leading candidates
for the offices of President and Vice President of the United States. The CPD is proud of its
record of public service in sponsoring televised debates among the leading candidates in each of '

» the last three presidential general elections, and the CPD looks forward to the debates it is
planning for the fall of 2000.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and. Vice Presxdent will be selected. In each of the last two elecnons, there were over

! Along w:th this response, we-submlt Declaratxons from the mﬂowmg individuals: '
(1);Janét H. Brown, Exeoutive Director of the CPD (attached:as Exhibiiib) (2) Dorothy S.
R.ldiﬁgs Membcr of the CPD Bodrd. of Directors and former President.of the League of Womem
Voters (attached as Exhibit 2); aady¢3) Dr. Frank Nchort, Editor-In-Chief of the Gallup Pell .
(attached as Exlnbnt -3
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one hundred declared candidates for the Presidency, excluding those seeking the nomination of
one of the major parties, and the same is true for the current election. During the course of the
campaign, the candidates are afforded many opportunities in a great variety of forums to advance
their candidacies. In order most fully and fairly to achieve the educational purposes of its
debates, the CPD has developed nonpartisan, objective criteria upon which it will base its
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of
the criteria is to identify those candidates, regardless of party, who realistically are considered to
be among the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD announced, on January 6, 2000,
that it will apply three criteria to each declared candidate to determme whether that candidate
qualifies for inclusion in one or more of the CPD’s debates.? As in prior election cycles, the
CPD’s Criteria examine (1) constitutional eligibility, (2) ballot access, and (3) electoral support.
The CPD will invite to part1c1pate in its debates any candldate regardless of party, who satisfies
the three criteria.

The criteria regarding constitutional eligibility and ballot access are very similar to the
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles,
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of
enumerated factors in order to identify those candidates with a “realistic chance of being
elected.” This standard was challenged in 1996 by Perot 96 and the Natural Law Party as not
“objective” as required by 11 CFR § 110.13(c) (the “1996 Complaints”). The CPD defended its
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MURs
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance
with the requirements of the federal election laws.>

After each election cycle, the CPD has undertaken a thorough review of all aspects of the
debates, including its candidate selection criteria, and the CPD undertook such a review after'the
1996 debates. The CPD concluded that, despite the comfort that would come from remaining
with the criteria that already had withstood very pointed attack, it would not refrain from
modifying those criteria if to do so would enhance its contribution to the electoral process. For
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required

2 The CPD’s Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation (“Criteria™) are attached at Tab F to the Declaration of Janet H. Brown (hereafter
“Brown Declaration”) (attached as Exhibit 1).

3 See April 6, 1998 Statement of Reasons dismissing MURs 4451 and 4473 (hereaftér
“Statement of Reasons”) (attached at Tab E to Brown Declaration) at 1 (setting forth the FEC’s
reasons for its February 24, 1998 finding that there was “no reason to believe that the [CPD]
violated the law by sponsoring the 1996 presidential debates or by failing to register and report
as a political committee™).
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level of electoral support that is intended to be clearer and more readily understood than
experience demonstrated was the case with the prior criterion. Rather than weigh a series of
enumerated indicia to identify those candidates with a “realistic chance of being elected,” the
streamlined criterion for 2000 sets forth a bright line standard with respect to electoral support.
The criterion requires that eligible candidates have a level of support of at least fifteen percent of
the national electorate as determined by five selected national public opinion polling
organizations, using the average of those organizations’ most recent publicly-reported results at
the time of the CPD’s determination of eligibility before each debate.

Although the Reform Party’s Complaint adopts a scattershot approach the complalnt is
principally a challenge to this third criterion. The Reform Party’s rather surprising position is
that it is improper even to consider level of electoral support when identifying the candidates to
be invited to debate. See Reform Party’s March 20, 2000 complaint (hereafter, the “Complaint”)
at 4 (“support for a candidate in the national electorate prior to the debates is not reasonably
related to the selection of candidates for the debates”)(emphasis in original). However, in what
appears to be a rather blatant inconsistency, the Reform Party urges in the Complaint that the
CPD be ordered to invite to its debates any candidate eligible for general election funding, -
because such eligibility-actually is the appropriate measure of pre-debate electoral support. The
Reform Party presents this standard as the only legally permissible standard, although the
Complaint sheds little light on why this is so under the pertinent regulations.

The Reform Party’s position is without legal support, and the CPD’s criteria are wholly
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one
acceptable approach to candidate selection criteria. The FEC explained when adopting its

_regulations that “[t]he choice of what objective criteria to use is largely left to the staging
organization . ...” 60 Fed. Reg. 64,260, 64,262 (Dec. 14, 1995). Moreover, the FEC has
explained (1) that it is entirely appropriate for the criteria to include a measure of “candidate
potential” or electoral support; and (2) that polling data is an appropriate measure of such
potential or support. See Statement of Reasons at 8. Eligibility for general election funding,
even if it would be an acceptable measure of electoral support, simply is not the only legally
acceptable measure of such support.*

4 In fact, in the CPD’s judgment, eligibility for general election funding is a highly flawed
measure of electoral support. It is premlsed on the results of the previous election and not at all
on the level of present public interest in the candidates running for office. Accordingly, it is
potentially underinclusive to the extent it would automatically exclude a new candidate with
significant national support if that candidate is not the nominee of a party eligible for funding
based on the prior election. At the same time, it-is potentially overinclusive to the extent it
would automatically include a candidate with marginal present national public support solely
because that candidate is eligible for federal funding based on the results of an election held four
years earlier. The CPD determined that current polling data is a superior measure of present
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The CPD’s criteria are preestablished and objective, are reasonable, have not been
adopted to bring about a preordained result or for any partisan or improper purpose, and
otherwise are proper. For these reasons, all as explained more fully below, the CPD respectfully
requests that the FEC find that there is no reason to believe any violation of the federal election
laws has occurred and that the Complaint be dismissed.

L BACKGROUND

A The Commission on Presidential Debates

The 1984 presidential election campaign focused national attention on the role of debates
in the electoral process. Specifically, although face-to-face debates between the leading
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the
last minute, after an extended period of sporadic negotiations between representatives of the
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice-
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980
general election campaigns followed a similar flurry of eleventh-hour negotiations among the
leading candidates. In 1964, 1968 and 1972, such last-minute jockeying resulted in no
presidential debates at all during the general election campaign. Thus, the 1984 experience
reinforced a mounting concern that, in any given election, voters could be depnved of the
opportunity to observe the leading candidates for President debate each other.’

Following the 1984 election, therefore, two distinguished national organizations, the
Georgetown University Center for Strategic and International Studies and the Harvard University
Institute of Politics, conducted separate, detailed studies of the presidential election process
generally, and of the role of debates in that process specifically. The reports produced by these
two independent inquiries found, inter alia, that: (1) debates are an integral and enhancing ‘part
of the process for selecting presidential candidates; (2) American voters expect debates between
the leading candidates for President; and (3) debates among those candidates should become -
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard
reports recommended that the two major political parties endorse a mechanism designed to
ensure, to the greatest extent possible, that presidential debates between the leading candidates

~ be made a permanent part of the electoral process. Brown Declaration, Y 9-10.

: (continued)
public interest in and support for a candidacy. See Brown Declaratlon 19 34-36; Declaration of
Dorothy S. Ridings (hereafter “Ridings Declaration™) (attached as Exhlblt 2), 1§ 10-12.

5See generally N. Minow & C. Sloan, For Great Debates 21-39 (1987); Commission on
National Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986);
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in :
America, in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987).

233392 v3.



ROSS, DIXON 8 BEs, L.L.P.

Lawrence Noble, Esq.
May 2, 2000
Page 5

In response to the Harvard and Georgetown studies, the then-chairmen of the Democratic
and Republican National Committees jointly supported creation of the independent CPD. Brown
Declaration, 9 9-11. The CPD was incorporated in the District of Columbia on February 19,
1987, as a private, not-for-profit corporation to “organize, manage, produce, publicize and
support debates for the candidates for President of the United States.” Id. §3. The CPD has
been granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) the Internal
Revenue Code. Id. :

“The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. Id. § 6. While Messrs. Kirk and Fahrenkopf served as
chairmen of the Democratic and Republican National Committees, respectively, at the time the CPD
was formed, they no longer do so. Id. § 11. In fact, no CPD board member is an officer of either
the Democratic or Republican National Committees. Id. The CPD’s Board members come from a
variety of backgrounds, and while some are identified in one fashion or another with one of the
major parties (as are most civic leaders in this country), that certainly is not the case for all of the
CPD Board members. Id.; Ridings Declaration,  1.°

The CPD receives no funding from the government or any political party. Id. § 5. The
CPD obtains the funds required to produce its debates every four years and to support its ongoing
voter education activities from the communities that host the debates and, to a lesser extent, from
corporate and private donors. Id. The donors have no input into the management of any of the
CPD’s activities and have no input into the process by which the CPD selects debate participants.
Id. -

The CPD sponsored two presidential debates during the 1988 general election, id. 7 19;
three presidential debates and one vice presidential debate in 1992, id. § 22; and two presidential
debates and one vice presidential debate in 1996, id. q 30.

6 The Reform Party has chosen to include in its Complaint a series of false allegations also
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s
Complaint’s claims to the contrary notwithstanding, the CPD is not controlled by the two major
political parties, nor has it been operated for the purpose of strengthening the major parties. While
the CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, it was
formed as a separate and independent corporation. Before the CPD began its operations in earnest,
there were, as the Reform Party notes, isolated references to the CPD as a “bi-partisan” effort. See,
e.g., Reform Party Complaint at 14-15. In context, however, such references spoke only to the
efforts of the CPD’s founders to ensure that it was not controlled by any one political party, not an
effort by the two major parties to control the CPD’s operations or to exclude debate participation by
non-major party candidates in CPD-sponsored debates. Those claims also ignore the CPD’s history
of scrupulously establishing and applying nonpartisan criteria for the selection of participants in its
debates. Brown Declaration, ] 12-18, 20-23, 25-27 and 31-33.
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In connection with the 2000 general election campaign, the CPD has formulated and
announced plans to sponsor three presidential debates and one vice presidential debate, and the
CPD and the communities hosting the debates already have spent considerable time, effort and
funds to prepare for those events. Id. .10 & 42. The CPD’s debates have been viewed by tens
of millions of Americans, and have served a valuable voter-education function. Id. 4. In
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects
designed to enhance the educational value of the debates themselves, and is presently involved in
a project designed to increase the educational value of the debates through interactive actlvxtles
on the Internet. Id. § 41.

B. The CPD’s Sponsorship of Debates in 1988, 1992 and 1996

Among the background allegations in the Reform Party Complaint are attacks -- taken from
the 1996 Complaints -- on various aspects of the CPD s sponsorship of debates in 1988, 1992 and
1996.” None are new, and all are meritless.

With respect to the 1988 debates, the Complaint repéats baseless allegations that, somehow,
an agreement between the Bush and Dukakis campaigns (addressing various production issues)

7 The CPD, of course, is hardly alone among debate sponsors that have faced a challenge to
their candidate selection decisions. See, e.g., Arkansas Educ. Television Comm’n v. Forbes, 523
U.S. 666 (1998) (upholding exclusion of independent congressional candidate from debate
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied,
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate
sponsored by local radio station); Marcus v. Iowa Public Television, 150 F.3d 924 (8th Cir.
1998), cert. denied, 525 U.S. 1069 (1999); (upholding exclusion of third-party congressional
candidate from debate sponsored by public broadcaster); Chandler v. Georgia Public '
Telecommunications Comm’n, 917 F.2d 486 (11th Cir. 1990) (rejecting efforts by third-party
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), rev’g
749 F. Supp. 264 (N.D. Ga.), cert. denied, 502 U.S. 816 (1990); Johnson v. FCC, 829 F.2d 157,
160 (D.C. Dir. 1987) (rejecting efforts of third-party pre51dent1al and vice-presidential candidates

" to prohibit the televising of debates sponsored by the League of Women Voters, from which they

were excluded); Koczak v. Grandmaison, 684 F. Supp. 763, 764 (D.N.H. 1988) (upholding state
political party’s exclusion of candidate from primary debate); Martin-Trigona v. University of
New Hampshire, 685 F. Supp. 23, 25 (D.N.H. 1988) (upholding state university’s exclusion of
candidate from primary debate); In re Complaint of LaRouche Campaign, MUR 1659 (Federal
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 1617
(Federal Election Commission May 9, 1984) (upholding Dartmouth College’s exclusion of
candidate from primary debate); see also Kay v. New Hampshire Democratic Party, 821 F.2d 31,
33 (1st Cir. 1987) (upholdmg state political party’s exclusion of presidential candldate from

party forum).

233392 v3
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rendered the debates a fraud and a “hoodwinking of the American public.” Complaint at 17. In
fact, the 1988 debates, in which distinguished journalists including Jim Lehrer, Peter Jennings,
Bernard Shaw and Tom Brokaw participated, Brown Declaration, § 19, were widely praised. For
example, the Wall Street Journal noted, after the first of the CPD’s 1988 presidential debates, that
“the ‘no-issues’ campaign issue is dead; by the time the debate finished, voters knew they had a
clear-cut choice.” Wall St. J., Sept. 27, 1988, §1, at 34. The Baltimore Sun asserted that the first
Bush-Dukakis encounter was a “Gold Medal Debate” and “the best presidential debate in history.”
Baltimore Sun, Sept. 26, 1988, §A, at 6. Nationally syndicated columnist David Broder wrote that
the debates provided the voters the “invaluable experience of watching the presidential and vice
presidential candidates engage each other -- and panels of journalists” and further opined that
sponsorship of future debates by the CPD “ought to be continued.” Wash. Post, Nov. 9, 1988, §A,
at 15.

. With i'eépect to the 1992 debates, in which the CPD invited Ross Perot and Admiral James
Stockdale to participate, the Reform Party alleges that the CPD first decided not to include
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party

" candidates so insisted. See Complaint at 17-18. This is simply false. The CPD’s initial decision

not to include the Reform Party candidates was made at a time when Mr. Perot had withdrawn from
the race. After Mr. Perot re-entered the race, just prior to the first debate, the CPD’s independent
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation
should be extended to Mr. Perot and his running mate. Brown Declaration, 4 21-23.2 The CPD
made very clear to the major party candidates that it would only agree to sponsor debates that were
consistent with its voter education purposes and its candidate selection criteria, even if that meant
the 1992 debates would be conducted by another sponsor. See October 6 and 7, 1992
correspondence to campaigns (attached at Tab A to Brown Declaration). :

With respect to 1996, the Reform Party claims that the CPD and the major parties
“contrived” to keep Mr. Perot out of the CPD’s debates in 1996. Aside from a statement by
George Stephanopolous that President Clinton’s campaign did not want Mr. Perot in the
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is
none. As in 1988 and 1992, the CPD followed the recommendation of an independent
Advisory Committee with respect to whom to invite to its debates. Brown Declaration,

9 26. The major party campaigns had no input into that decision. Id. §39. The Reform

8 The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the
electorate.” Complaint at 18. In fact, prior to his July 1992 withdrawal, his support had been as
high as 38%, and some polls taken prior to the CPD’s decision showed his support at 17-20%. See
October 2, 1992 Washington Post article noting that in June 1992, Perot’s support had been as high
as 38%; Gannett/Harris poll from September 21-23, 1992, showing Perot at 20%; Time/CNN poll

from September 22-24, 1992, showing Perot at 17%. See also Brown Declaration, § 24.
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Party’s claim that the major garties had influence into the promulgatidn of the CPD’s criteria
has no basis whatsoever. Id.

C. The CPD’s Promulgation of Objective Candidate Selection Criteria for its
2000 Debates o

The specific voter education purpose of the CPD’s debates is to bring before the
American people, in a debate, the leading candidates for the Presidency and Vice-Presidency.
Brown Declaration, § 32; Ridings Declaration, § 7. In any given presidential election year, there
are scores of declared non-major party presidential candidates, including over 110 in 2000. See
FEC’s “2000 Presidential Address List,” as of March 31, 2000. Accordingly, virtually from its
inception, the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies
all of the candidates in a particular election year who, regardless of party affiliation and in light

. of the educational goals of the CPD’s debates, properly should be invited to participate in those

debates. Brown Declaration, Y 12-15.

An organization that seeks to sponsor a general election debate among leading candidates
for the Presidency faces enormous challenges. No candidate is obliged to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage witha
candidate who enjoys only modest levels of national public support. Ridings Declaration, § 7.10
Thus, a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be

® The FEC rejected these same allegations when advanced in the 1996 Complaints.

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the
Committees may have discussed the effect of Mr. Perot’s participation on their
campaigns is without legal consequence. There certainly is no credible evidence to
suggest the CPD acted upon the instructions of the two campaigns to exclude -
Mr. Perot. To the contrary, it appears one of the campaigns wanted to include

" Mr. Perot in the debate. . . . In fact, CPD’s ultimate decision to exclude Mr. Perot
(and others) only corroborates the absence to any plot to equally benefit the '
Republican and Democratic nominees to the exclusion of all others. '

Statement of Reasons at 11.

19 The League of Women Voters’ experience in connection with the 1980 presidential
debates demonstrates that these concerns and challenges are very real. In that year, the League
invited President Carter, Governor Reagan and independent candidate John Anderson to debate.
President Carter refused to participate in a debate that included the independent candidate. See
Ridings Declaration, 19 4-7. See also Fulani v. Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991)

- (noting that it is uncertain whether the major party candidates would agree to debate candidates

with only modest levels of public suport), cert. denied, 502 U.S. 1048 (1992).

233392 v3
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom the public has :
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views, in a
debate format, of the principal rivals for the Presidency, the absence of one of the leading
candidates would dramatically undercut the educational purpose of its debates. Id. The CPD
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the
foregoing considerations in mind, as well with the goal of adopting criteria that would be clear
and readily understood by the public. Id. § 8. '

The CPD’s 2000 Criteria were adopted after substantial evaluation and analysis of how
best to achieve the CPD’s educational purpose. Ridings Declaration, § 8. Contrary to what the
complainants have claimed, the CPD’s 2000 Criteria were not adopted with any partisan or
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a predetermined result.!" Rather, the Criteria
were adopted to further the legitimate voter education purposes for which the CPD sponsors
debates. Id.; Brown Declaration, {§ 31-33. Although it would have been easier in some respects
simply to employ again in 2000 the criteria that already had withstood legal challenge in 1996,
the CPD recognized from the experience in 1996 that its contribution to the electoral process
would be enhanced by adopting criteria that were clearer and simpler, and the application of
which would be very straightforward. Ridings Declaration, § 9.

The 2000 Criteria include the following three factors:

1. Evidence of Constitutional Eligibility: The CPD’s first criterion
requires satisfaction of the eligibility requirements of Article II,
Section 1 of the Constitution. The requirements are satisfied if the
candidate: a) is a least 35 years of age; b) is a Natural Born Citizen of
the United.States and a resident of the United States for fourteen years;
and c) is otherwise eligible under the Constitution.

' Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot ‘96’s
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s
regulations is whether the participants are “pre-chosen” or “preordained.” Statement of Reasons
at 9. The CPD’s 2000 Criteria have not been applied yet, and the results of that future
application depend on the state of public opinion at the time the Criteria are applied. In contrast,
if the CPD were to employ a general election federal funding criteria, as urged by the Reform
Party, the debate participants would have been selected as soon as the criteria were determined,
because decisions about funding have already been made.

233392 v3
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2. Evidence of Ballot Access:- The CPD’s second criterion requires that
' the candidate qualify to have his/her name appear on enough state
ballots to have at least a mathematical chance of securing an Electoral
College majority in the 2000 general election. Under the Constitution,
the candidate who receives a majority of votes in the Electoral College
(at least 270 votes), regardless of the popular vote, is elected President.
3. Indicators of Electoral Support: The CPD’s third criterion requires

that the candidate have a level of support of at least 15% (fifteen -
percent ) of the national electorate as determined by five selected
national public opinion polling organizations, using the average of
those organizations’ most recent publicly-reported results at the time
of the determination.

See 2000 Criteria (attached at Tab B to Ridings Declaration).

With respect to the application of the criteria, the CPD has made the following statement
in the 2000 Criteria document: B

The CPD’s determination with respect to participation in the CPD’s first-
scheduled debate will be made after Labor Day 2000, but sufficiently in advance

_ of the first-scheduled debate to allow for orderly planning. Invitations to
participate in the vice-presidential debate will be extended to the running mates of
each of the presidential candidates qualifying for participation in the CPD’s first
presidential debate. Invitations to participate in the second and third of the CPD’s
scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Id. | /

To assist in the implementation of its criterion regarding electoral support, the CPD has
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, § 37. The
CPD has announced that in order to apply its 2000 Criteria, it will consider the publicly-reported
results from the following national opinion polling organizations: ABC News/Washington Post;
CBS News/New York Times; NBC News/Wall Street Journal; CNN/USA Today/ Gallup; and
Fox News/Opinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport
Declaration”) (attached as Exhibit 3), § 9. 12

12 The CPD is working to identify any additional implementation issues that may arise in
the fall, when it will make its invitation determinations. In order to ensure full compliance with-
the requirement that its criteria be “pre-established,” the CPD intends to make publicly available
any necessary further implementation plans or details.

233392 v3
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IL THE CPD’S DEBATES IN 2000 WILL BE CONDUCTED IN FULL
COMPLIANCE WITH THE FEDERAL ELECTION LAWS

In general, corporations are prohibited from making “contributions” or “expenditures,” as
defined in the Federal Election Campaign Act of 1971, as amended, (the “Act”) in connection
with federal elections. See 2 U.S.C. § 441b(a); see also 11 C.F.R. § 114.2(b). Pursuant to 11
- C.F.R. § 100.7(b)(21), however, “[flunds provided to defray costs incurred in staging candidate
debates” in accordance with relevant regulations are exempt from the Act’s definition of
“contributions.”"?

To partake of this “safe harbor,” a debate sponsor must comply with the FEC’s regulation
that is applicable to the mechanics of the staging of candidate debates. In applicable part, 11
C.F.R. § 110.13(c) provides as follows:

Criteria for candidate selection. For all debates, staging organization(s) must use
pre-established objective criteria to determine which candidates may participate in
a debate. For general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective criterion to
determine whether to include a candidate in a debate.

A. CPD’s Candidate Selection Criteria Fully Comply With Applicable FEC
. Regulations

The Reform Party argues that the CPD’s debate selection criteria fail to comply with 11
C.F.R. § 110.13(c) because they allegedly are not objective. As discussed above, the CPD’s
criteria for use in the 2000 debates include evidence of constitutional eligibility, evidence of
ballot access and indicators of electoral support.'* The Reform Party Complaint only takes issue
with the third criterion, which “requires that the candidate have a level of support of at least 15%
(fifteen percent) of the national electorate as determined by five selected national public opinion
polling organizations, using the average of those organizations’ most recent publicly-reported

13 Under 11 C.F.R. § 110.13(a), “nonprofit organizations described in 26 U.S.C. 501(c)(3)
or (c)(4) and which do not endorse, support or oppose political candidates or political parties
may stage nonpartisan candidate debates in accordance with this section and 11 C.F.R. 114.4(f).
Pursuant to 11 C.F.R. § 114.4(f), a non-profit of this type “may use its own funds and may
accept funds donated by corporations . . . to defray costs incurred in staging debates held in
accordance with 11 CF.R. 110.13.” '

14 See Tab F to Brown Declaration. Although the CPD is not required to do so, see
Statement of Reasons at 7 & n.5, it set forth its criteria in a written document that it distributed
widely and made publicly available. :
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‘results at the time of the determination.” The Reform Party agrees that a debate sponsor must

“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes
issue, however, with how the CPD has chosen to do so, and instead argues that the CPD must
use eligibility for general election funding as the sole measure of electoral support. This
standard would result in the inclusion of the Reform Party candidate (whatever his/her actual
level of electoral support), but no other non-major party candidate (whatever his/her actual level
of electoral support). '

Campaigns, of course, are free to advance whatever partisan position they choose. Here,
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 11
C.F.R. § 110.13(c) and ignores FEC precedent on the proper application of that regulation.

1. The CPD’s Crlterla Are Objective

The Reform Party advances a hodge-podge of theories why the CPD’s Criteria are not
“objective.” None is meritorious.

First, the Complaint claims that it is simply impermissible under the federal election laws
even to consider pre-debate electoral support. Complaint at 4, 22-23. The principal rationale the
Reform Party advances for this proposition is that the “purpose of the debates is to provide a
candidate with an opportunity to influence voters and to increase his/her support in the national
electorate.” Id. at 23. This proposition collapses of its own weight since it is an argument for
including every declared candidate, each of whom undoubtedly would hke an “opportunity to
influence voters and to increase his/her support in the national electorate.”'> In fact, the Reform
Party does not appear to believe its own rationale because, as noted, it too calls for a
“winnowing” of the field based on electoral support; it just prefers a self-serving measure --
whether the party achieved at least five percent in the polls in the previotis election.

The Reform Party’s position is not only internally inconsistent, it disregards the FEC’s
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee.
There, the FEC specifically noted that it was proper for a debate sponsor to consider a
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that

_ eligibility for general election funding was the sole measure of such support, stating that to

prevent the examination of evidence of “candidate potential” (i.e., electoral su lpport as reflected
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7.

1S CPD does not host debates for the benefit of the candidates, but for the benefit of the
electorate.

' In Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 666 (1998), the Supreme
Court recognized that a public television-station’s decision not to include an independent
political candidate in its debates because of the candidate’s lack of political viability could be --
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Second, the Reform Party claims that the very act of the CPD in selecting the level of
support required to participate in the debate is impermissibly “subjective” and is in violation of
the FEC’s regulations. Complaint at 4. This argument would make any criteria “subjective,”
because there must always be some decision made by the debate sponsor regarding what
objective criteria it will apply. When the FEC adopted the current version of the regulation, it
made clear that staging organizations would maintain substantial discretion in extending debate
invitations, noting, for instance, that “[t]he choice of which objective criteria to use is largely left
to the discretion of the staging organization,” and that the criteria may be set “to control the
number of candidates participating in a debate if the staging organization believes there are too
many candidates to conduct a meaningful debate,” See 60 Fed. Reg. 64,260, 64,262 (1995). The
FEC reaffirmed this position in its Statement of Reasons dismissing the Perot 96 complaint,
noting that “the debate regulations sought to give debate sponsors wide leeway in deciding what
specific criteria to use.” Statement of Reasons at 8. '

Third, the Complaint’s allegation that the fifteen percent threshold was enacted
specifically to exclude the Reform Party nominee and to ensure debates solely between the
Republican and Democratic Party nominees has no foundation. The Criteria were adopted to
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan
purpose. Brown Declaration, § 33; Ridings Declaration, § 8.

Dorothy Ridings, CPD Board member and former President of the League of Women
Voters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the
fifteen percent standard, at length in her Declaration, which is submltted herewith. Ms. Ridings

testified, in pertinent part, as follows:

. As the events of 1980 [when President Carter refused to participate in a

' debate to which independent candidate John Anderson was invited] well
demonstrate, an organization such as CPD that seeks to sponsor general
election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidate is obligated to debate,
and there is a significant risk that a leading candidate would not agree to -

_share the debate stage with a candidate who enjoys only modest levels of

national public support. Thus, the debate sponsor’s legitimate goal in
formulating its candidate selection criteria is to be sufficiently inclusive so
that any candidate properly considered a leading candidate is invited to
debate, but not so inclusive that one or more of the candidates in whom

(continued)
and was -- reasonable in light of the television station’s goals in producmg the debates. Id. at

- 682. The Court further found that such exclusion was not “an attempted manipulation of the

political process,” recognizing that the debate host “excluded Forbes because the voters lacked
interest in his candidacy, not because [the debate host] itself did.” Id. at 683.
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the public has demonstrated the greatest level of support refuses to debate.
Given that the purpose of the CPD’s debates is to afford the voting public
an opportunity to sharpen their views, in a debate format, of the principal
rivals for the Presidency, the absence of one of the leading candidates
would dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to

sponsor in 2000 with the foregoing considerations in mind, as well as with
the goal of adopting criteria that would be clear and readily understood by
the public. . . . :

* * *

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement
that a candidate have a level of support of fifteen percent of the electorate,
as described more fully in the Criteria. The CPD’s selection of fifteen
percent as the requisite level of support was preceded by careful study and
reflects a number of considerations. It was CPD’s considered judgment
that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among
the leading candidates, without being so inclusive that invitations would
be extended to candidates with only very modest levels of public support,
thereby creating an unacceptable risk that leading candidates with the
highest levels of public support would refuse to participate.

11. T understand that the complainants have alleged that the fifteen percent is
an unattainable level of support for an independent or minor party
candidate to achieve without participation in the debates. CPD’s review of
the historical data is to the contrary. As noted, John Anderson achieved
this level of support prior to the first debate in 1980 and, therefore, was
invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George
Wallace achieved significant voter support in 1968, and Ross Perot
enjoyed a high level of popular support in 1992, particularly before he
withdrew from the race in July of 1992. (Mr. Perot subsequently re-
entered the race shortly before the 1992 debates.)

See also Brown Declaration at 9 34-35."”

' It is worth noting that although Mr. Buchanan now insists that the fifteen percent
threshold is evidence of a-plan to keep him out of the debates, before the CPD announced its
Criteria, he noted a fifteen percent threshold approvingly. See transcript of October 31, 1999
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Fourth, the fifteen percent criteria is not subject to partisan manipulation, as charged by
the Reform Party. Indeed, mindful that some will always doubt any candidate selection decision
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced
that it will rely on the publicly-reported results of five nationally-respected polling organizations.

Newport Declaration, §9. The CPD itself will not control the methodology or content of the

polls. Id. § 10. Moreoyver, it has retained a well-known, neutral expert to assist it in
implementing the criterion. Id. §Y 1-3; Brown Declartion, § 37.

2. CPD’s Criteria are Methodologically Sound and Reasonable

Finally, the complainants criticize polling in general and the CPD’s plan for reviewing
polling data in particular. The various methodological points and criticisms the Reform Party
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the
Criteria are not “objective” as the term is used in the regulations.

Polls are most often criticized when the perception is that our elected leaders have
substituted the reading of polls for the exercise of independent Judgment and leadership. There
is no legitimate dispute, however, that the science of public opinion polling is by far the best
mechanism we have for measuring public sentiment. Newport Declaration, § 4. Public opinion
polling, and, in particular, national polling conducted during the presidential general election, has
a high degree of reliability. Id. '

The Reform Party’s complaints about public opinion polling’s accuracy focus on polls
from the 1948 election and on Congressional deliberations on the unrelated issue of federal
funding of elections from the 1970’s. The science of polling has improved dramatically since
that time. Id. Other anecdotes relied on by the complainants for their criticism of polling’s
“accuracy” are based on a fundamental misunderstanding of the purpose of public opinion
polling. A public opinion poll is an objective estimate of public opinion at the time the poil was
taken, and is not a prediction of where public opinion will be at a later point in time. Id. §6. As:
such, complaints (such as those advanced by the Reform Party) that a poll conducted in the
summer failed to indicate who would ultimately win a fall election misunderstand that a poll’s
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do
take place, which is why the CPD has chosen to view the most recent poll data available from a
set of well-respected polling organizations shortly before the scheduled debates.

(continued)
“Meet the Press”, attached at Tab G to Brown Declaration. It is also noteworthy that, in 1980,
the League of Women Voters also employed a poll-based standard to determine eligibility for
participation in the debates, and the League also selected fifteen percent as the appropriate
standard. SeeRidings Declaration at § 4. :

233392 v3



SRR FS

£

wetegs

7

P

:ﬂ“ﬂ" R :ﬂ:ﬂ ig"ﬁ" ] :ﬂ“H" l{jl

ROSS, DIXON 8 BELL, L.L.P.

Lawrence Noble, Esq.
May 2, 2000
Page 16

The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the

- averaging of multiple polling results -- into a liability. Given the purpose for which the CPD is
considering polling data, an average of the polls of up to five well-known, well-regarded public
opinion polling organizations is a reasonable and appropriate method. Newport Declaration,

9 12. The average of a number of polls can be determined in a scientific, objective manner, and
that average will be a good indicator of a candidate’s level of public support. Id. Use of an
average may reduce random error that could come from relying on only one source, id., and
allows the CPD to rely on the objective research of an array of polling professionals, all of whom
have been selected because they can be expected to poll frequently and regularly in the 2000
presidential campaign, and because they have a record of conducting polls in a reliable,
professional and scientific manner. Id. §9. '8 While there understandably will be some
methodological differences among the polls consulted, that does not invalidate the averaging of
the results. Id. at 11. In order to avoid any methodological differences, the CPD would have had
to limit itself to the results of one poll, which the CPD rejected in order not to be overly-
dependent on any one poll. Id

B. The Reform Party’s Complaint is Flawed For Additional Reasons |

1. The Complamt’s Interpretation of the Debate Regulation Conflicts
with the First Amendment

The Reform Party’s effort to compel a cramped construction of the regulation would raise
serious constitutional problems. In the 1996 litigation concerning the presidential debates, the
D.C. Circuit specifically recognized the First Amendment concerns implicated by governmental
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal Election Comm’n, 97 F.3d
553, 559 (D.C. Cir. 1996) (copy attached at Tab D to Brown Declaration) (“[I]f this court were to

18 The concerns raised in the National Council on Public Polls article, “20 Questions a
Journalist Should Ask About Poll Results,” see Complaint at 28, are associated with
“unscientific pseudo-polls,” such as Internet and call—m polls, as opposed to scientific polls like
the ones identified by the CPD.

' The Reform Party also addresses margin of error, claiming that the CPD should invite
any candidate with an 11% level of support, assuming a margin of error of plus or minus 4%.
This view is flawed for at least three reasons. First, the percentage figure reported by a polling
organization is that organization’s best estimate of the matter surveyed. The margin of sampling
error indicates that, due to a variety of factors, the reported sample could vary by a stated number
of points, but that does not mean that a result anywhere within the margin of error is just as likely
as the reported estimate. Newport Declaration, 5. Second, the averaging of five polls should
enhance accuracy. Id. at 12. Third, the issue at hand is whether the criteria are objective, not
whether there is room for discussion among polling experts about the various approaches that
~ might be employed to measure public-opinion.
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a

. substantial argument that the court would itself violate the CPD’s First Amendment Rights.”)
(citing Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) and Hurley v. Irish-American Gay,
Lesbian & Bisexual Group of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television
Comm’n, the Supreme Court upheld the First Amendment interest of a public television station
to exclude from a televised debate an independent candidate with little popular support. 523
U.S. at 680-81 (recognizing that a requirement that a debate be open to all “ballot-qualified
candidates . . . would place a severe burden” on a sponsor, and could result in less public debates
because sponsors would be less likely to hold them). Obviously, the rights of a private debate
sponsor like the CPD in controlling the content of its speech are even greater than those of a
public broadcaster.

In order to withstand First Amendment scrutiny, government regulation of political
activity must be narrowly tailored to serve a compelling government interest. The only
governmental interest that is sufficiently compelling to justify restrictions on the expression of
participants in the political process is the prevention of corruption or the appearance of
corruption. See, e.g., Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 296 (1981)
(limits on political activity are contrary to the First Amendment unless they regulate large
contributions given to secure a political quid pro quo); Buckley v. Valeo, 424 U S. 1, 14, 18
(1976). In addition, even when a given regulation is designed to serve the government’s
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit
protected expression unnecessarily. Carver v. Nixon, 72 F.3d 633, 644 (8th Cir. 1995). The
regulation at issue, if construed in the manner suggested by the Reform Party, would be
unconstitutional precisely because it would greatly limit CPD’s First Amendment rights, yet it
would not be narrowly tailored to reduce corruption or the appearance of corruption. 2°

2. CPD, a Nonprofit, Nonpartisan Corporation, is Eligible to Sponsor
Candidate Debates Pursuant to Applicable FEC Regulations

The Reform Party’s Complaint argues that the CPD is in violation of 11 C.F.R.
§ 110.13(a) because its “bipartisan voter educational efforts™ allegedly support two political
parties and oppose all others, and that the “safe harbor” provisions of 2 U.S.C. § 431(a)(B)(11)
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD.
This same argument was advanced unsuccessfully in MURs 4451 and 4473. See Statement of
Reasons at 11. 11 C.F.R. § 110.13(a) states that

2 The Reform Party’s construction of the regulation also would render it unlawful as
having been promulgated without adequate notice. The FEC’s Notice of Proposed Rulemaking
with respect to the amendments to 11 C.F.R. § 110.13(c) gave no indication that the FEC would
restrict debate sponsors’ discretion in selectlng selection criteria in the manner now urged by the
Reform Party.
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Nonprofit organizations described in 26 U.S.C. 501(c)(3) or (c)(4) and which do
not endorse, support or oppose political candidates or political parties may stage
nonpartisan candidate debates in accordance with this section and 11 C.F.R.
114.4(f).

The CPD plainly meets this standard. As noted above, the CPD has a long history of
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation, which has been
granted tax-exempt status by the Internal Revenue Service under § 501(c)(3) of the Internal
Revenue Code. A § 501(c)(3) corporation, by definition, “does not participate in, or intervene in
. . . any political campaign on behalf of (or in opposition to) any candidate for public office.”
26 U.S.C. § 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely
related educational activities, is fully in accordance with the requirements of 501(c)(3), and
similarly does not violate 11 C.F.R. § 110.13(a)’s prohibition of endorsement, support or
opposition to any candidate or party. The CPD makes no assessment of the merits of any
candidate’s or party’s views, and does not advocate or oppose the election of any candidate or
party. Brown Declaration, § 3. '

At best, the Reform Party’s claim that the CPD cannot host debates pursuant to 11 C.F.R.
§ 110.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes
“endorsement” of those invited and “opposition” to those not invited, regardless of the
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no
staging organization could ever hold a debate pursuant to § 110.13, because the act of using
criteria required by § 110.13(c) would always result in an improper endorsement under
§110.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as
it was by the FEC in connection with the 1996 Complaints. Statement of Reasons at 11.2!

* * *

2! The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act
because it has failed to register as a “political committee” pursuant to 2 U.S.C. § 433, but has
made expenditures and received contributions in excess of $1,000. See Complaint at 12. In fact,
FEC regulations provide that “[fJunds used to defray costs incurred in staging nonpartisan
candidate debates in accordance with the provisions of 11 C.F.R. 110.13 and 114.4(f)” do not
constitute contributions or expenditures subject to the provisions of the Act, see 11 C.F.R.
§§100.7(b)(21) and 100.8(b)(23), and thus CPD does not constitute a “political committee”
under the Act, see 2 U.S.C. § 431(4).
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For the foregoing reasons, the Complaxnt filed by the Reform Party falls to set forth a
possible violation of the Act. _

Respectfully submitted,
ROSS, DIXON & BELL, L.L.P.

i —

ms K. Loss
Stacey L. McGraw
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ) -
. ) MUR 4987
The Commission on Presidential Debates )

DECLARATION OF JANET H. BROWN

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates

("CPD"), give this declaration based on personal knowledge.

Background
1. [ have been the Executive Director of the CPD since March 1987. Under the

supervision of the Board Of Directors, I am primarily responsible for planning and
organizing the debates the CPD intends to sponsor in 2000.

2. . Prior to serving as ExecutiQe Director of the CPD, I served on the staffs of
the late Ambassador Elliot Richardson and former U.S. Senator J ohn Danforth.
Additionally, I have held appointments at the Whife Housé Domestic Council and the
Office of Management and Budget. I am a graduate of Williams College and have a
master's degree in public administration from Harvard University.

3. The CPD is a private, nonbartisan, not-for-profit corporation dedicated solely
to the sponsorship of general election presidential and vice presidential debates and related
voter educatior; functions. The CPD was organized in February 1987, under the laws of the
District of Columbia, and has its sole office in the District of Ccﬁumbia. CPD's Articles of
Incorporation identify its purpose as "to organize, manage, pro&uce, publicize and support-

debates for the candidates for President of United States . . ." The CPD has been granted
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tax-exempt status by the Internal Revenue Service under-§501(c)(3) of the Internal
Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the
~ merits of any candidate’s or party’s views, and does not advocate or oppose the election of
any candidate or party.
4, The CPD has sponsored presidential and vice presidential debates in 1988,
1992 and 1996. The CPD’s debates hav;a been viewed by tens of millions o.f Americans
and have served a valuable voter education function. Prior t'o CPD's sponsorship in 1988,
televised presidential debates were produced i;l only four general election years: by the
networks i_n 1960, and by the non-profit League of Women Voters in 1976, 1980, and
1984. No televised presidential debates were held in the general election in 1964, 1968 or
1972. :

S. The CPD receives no government funding; nor does it receive funds frém
any political party. The CPD obtains the funds to produce its debates from the universities
and communities that host the debates, and it relies on corporate and private donations to
augment contributions from the debate hosts apd to suppoﬁ the CPD’s ongoing voter
education actiVitiés. The CPD currently is attémpting to raise funds and in-kind
contributions from a variety of corporate and non-profit entities specializing in interactive
applicétion of the Internet in order to enable the CPD to expand and improve upon the
voter education opportunities it provides on its website. None of the organizations that
have donated to the CPD have sought or had any input whatsoever in.'the promulgation of
CPD candidate selection criteria or in the selection of debate participants.

6. The CPD has a twelve-member, all volunteer Board of Directors ("CPD

. -
Board"). The Co-Chairmen of the CPD Board, Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr.,

- 232791 v 2
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each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf
has served as Co-Chairman of the Rj.vlin Commission, which investigated and reported on the
government of the .District of Columbia, was a founder of the National Endowrﬁent fo_r
Democracy, is a member of the Board of Trustees of the Natibnal Judicial College, the ABA-
sponsored judicial education cet;ter for federal and state judges, and is the Chairman of the
American Bar Association’s Coalition for Justice, a group coordinating the ABA’s initiative
to improve the American system of justice. Mr. Fahrenkopf; also serves on the Board of
Trustees of the E. L. Wiegand Foundation and is a member of the G.reater Washington Board
_of Trade, the Ecohomic Club of Washington and Fhé Federal City Council. Mr. Kirk has
served as the Co-Chairman of the National Student/Parent Mock Election and on numerous
civic and corporate boards. Mr. Kirk currently is the Chairman of the Board of Directors of
the John F. Kennedy Library Foundation and is Of Counsel to the law firm of Sullivan &
Worcester, LLP of Boston, Massachusetts.

7. The rer;laining members of the CPD Board are:

Clifford L. Aléxander, Jr., President of Alexander & Associates; former Chairman
of the Equal Employment Opportunity Commission.

Howard G. Buffett, Chairman of GSI, Inc.
The Honorable Paul Coverdell, Member of the U.S. Senate from Georgia.

~ John C. Danforth, Lawyer and Partner, Bryan Cave; Retired U.S. Senator from
Missouri.

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from
Washington. '

Antonia Hernandez, President, Mexican American Legal Defense Fund.
Caroline Kennedy, Author.

Paul H. O’Neill, Chairman of the Board of Aluminum Company of America; former -
Deputy Director of the Office of Management and Budget.

232791 vl 3



o ow LI W W L BGdT

AL,

-

Newton Minow, Lawyer and Partner, Sidley & _Ausﬁn; former Chairman of the
Federal Communications Commission.

Dorothy Ridings, President and CEO of the Council on Foundations; former
President, League of Women Voters. '

8. Former Presidents Gerald Ford, Jimmy Carter and Ronald Reagan serve as
Honorary Co-Chairmén of CPD.

History of the Commission on Presidential Debates

9. CPD was organized in response to the recomrﬁendations of two separate
studies on presidential elections and debates: .(1) the April 1986 Final Report of the
Commission on Nati-onal Elections, entitled Electing the President: A Program for Reform,
a nine-month study of presidential elections by a distinguished group of news executives,
elected officials, business people, political consultants, and lawyers conducted under the
auspices of ;he Georgetown University Center for Strategic and International Studieé, and
(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the
Harva_lrd Instifute of Politics and chaired by Newton Minow, former chairman of the
Federal Communications Commission.

10.  Both of those studies underscored thel importance presidential debates had
assumed in American electoral .politics. Rather than permit the existence of debates to turn
on the vagéries of each election, the studies recommended that the debates be
"institutionalized." More specifically, both studies recommended that the two major
political parties create a mechanism designed to ensure, to the greatest exteht possiﬁle, that
debates become a permanent and integral part of the presidential election process.‘

| 11. Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the
Republican and Demécratic Natiopal Committees respectively, responded by initiating

CPD as a not-for-profit corporation separate and apart from their party orgémizations.
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While Messrs. Kirk.and Fahrenkopf se&ed as the chairs of the major national party

committees at the time CPD was formed, they no longer do so; nor do the current chairs of
those committees sit on CPD's Board of Directors. No CPD Board member is an officer of
the Democratic or Republican National Committee. Although some CPD Board members,
lik;e the majority of this country’s civic leaders, identify with the Republican or Démocratic

party, that certainly is not the case with every Board member. For example, I am not aware

of what party, if any, Board members Dorothy Ridings or Howard Buffett would identify

with if asked.

1988: The CPD Successfully Launches Its First Debates
12.  OnJuly 7, 1987, over one year prior to the sponsorship of the CPD’s first

debates, CPD formed an advisory panel of distinguished Americans, including individuals
not afﬁliated with aﬂy party, in order to provide éuidance to CPD with respect to several
areas, includiﬁg non-major party candidate participation in CPD-sponsored debates. From
virtually the beginning of CPD's operations, CPD's Board recognized that, although the
leading contenders for the offices of President énd Vice President of the Un.ited States
historically have come from the major parties, CPD's educational mission would be
furtheréd by developing criteria by which to identify any nonfﬁajor party candidate who,
in a particular election year, was a leading candidate for the office of President or Vice
President of the United States, ‘and to whom an invitation should be extended to participate
in one or more CPD-s_ponsored debate.' | |

13.  The individuals serving on that advisory panel (and their then-current
principal affiliation) included:

Charles Benton, Chairman, Public Media Inc.;

Ambassador Holland Coors, 1987 Year of tl_1e Americas;
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Marian Wright Edelman, President, Children's Defense F und;

!

Mary Hatwood Futrell, President, National Education Association;

Carla A. Hills, Partner, Weil, Gotshall & Manges;

Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas;
Melvin Laird, Senior Counselor, Readers' Digest;

Ambassador Carol Laise;

William Leohard, former Président, CBS News;

Kate Rand Lloyd, Managing Editor, Working Woman Magazine;

Newton Minov?, Partner, Sidley & Austin; /

Richard Neustadt, Professor, Kennedy School of Government, Harvard University;
Ed Ney, Vice Chairman, Paine Webber Inc.;

Paul H. O'Neill, Chairman and Chief Executive Officer, Aluminum Company of
America;

Nelson W. Polsby, Professor, University of California at Berkeley;

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public
Affairs; ' .

Murray Rossant, Director, Twentieth Century Fund;

Jill Ruckelshaus, director of various non-profit entities;

Lawrence Spivak, former Producer and Moderator, "Meet the Press";
Robert Strauss, Partnef, Akin, Gump, Strauss, Hauer & Feld;

Richard Thornburgh, Director, Institute of Politics, Harvard University;
Marietta Tree, Chairman, Citizen's Committee for New York City;
Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule;

Mrs. Jim Wright.

14.  The advisory panel convened in Washington on October 1, 1987 to discuss

the issues of its mandate, including the candidate selection criteria, after which the CPD
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Board appointed a subcommittee of the advisory panel, headed by Professor Richard
Neustadt of the Kennedy School of Government, Harvard University, to draw on the
deliberations and develop nonpartisan criteria for the identification of appropriate third-
party candidates to participate in CPD spohsored debates.

15. On November 20, 1987, Professor Neustadt's subcommittee recommended to

the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to

-identify those candidates other than the nominees of the major parties with a realistic

chance of becoming President or Vice President of the United States. The Neustadt

subcommittee reported that the adoption and application of such criteria would help ensure

that the primary educational purpose of the CPD -- to ensure that future Presidents and
Vice Presidents of the United States are elecied after the voters have had an opportunity to
hear them debate their principal rivals -- wéuld be fulﬁlled.-

16. While the 1987 candidate selection criteria themselves were quite detailed,
they inclu_ded a review of three types of factors: (1) evi_dence_ of national organization;

(2) signs of national newsworthiness and competitiveness, and (3) indicators of natibnal
-public enthusiasm or concern, to determine whether a candidate had a realistic chance of
election.

17.  On February 4, 1988, the-CPD Board unanimously adopted the selection
criteria proposed by Professo.r N;eustadt's subcommittee. The sole objective of the criteria
adopted by the CPD in 1988 was to structure the CPD debates so as to further the
nonpartisah educational purpose of thosé debates, while at the same time complying fully

with applicable law. An Advisory Committee to the CPD Board. chaired by Professor
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Neustadt, was créated for the purpose of applying the 1988 candidate selection criteria to
the facts and circumstances of the 1988 campaign. |

18.  Professor Neustadt’s Advisory Committee met in advance of the debates and
carefully applied the candidate selection criteria to the facts and circﬁmsta.nces of the 1988
campaign. The Advisory Comﬁinee unanimously concluded that no non-major party
candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to
the CPD Board that no non-major party candidate be extendéd an invitation to participate
in the CPD’s 1988 debates. The CPD Board o.f.Direc‘tors, after carefully considering the
Advisory Committee’s recommendation, thé criteria and the facts and circumistances of the
1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation.

19.  Although the Bush and Dukakis campaigns reached an agreement that
addressed certain production aspects of the 1988 debates, that agreement in no sense
impaired the véter education value of those debates, in which a number of prominent

journalists participated, including Jim Lehrer, Peter Jennings, Tom Brokaw and Bernard

Shaw.

1992: The CPD’s Debates Include Three Candidates
20.  On or about January 16, 1992, the CPD Board requested that the Advisory
Committee, again chaired by Professor Neustadet, assist the CPD in promulgating
nonpartisan candidate seleétion criteria in connection with the 1992 election. Pursuant to
the Advisory Committee's recommendation, the CPD Board adopted substantially the same
selection critéria used in 1988, with minor technical changes.
21.  The 1992 Advisory Committeg, consisting of Professor Neustadt; Professor

Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the

Bradenton Herald and former President of the League of Women Voters; Kenneth

232791 vl 8
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Thompson, Director of the Miller Center, University of Virginié; and Eddie Willi_ams,
President, joint Center for Political and Economic Studies, met on September 9, 1992 to
abply the candidate selection criteria to the 100-plus declared presidential candidates
seekiné election in 1992. At that time, it was the unanimous conclusion of the 1992
Advisory Committee that no non-major party candidate then seeking election had a
realistic chance in 1.992 of becoming the next President of the United S_tates. Ross Perot,
who had withdrawn from the race in July 1992, was not a caﬁdidate for President af the
time of this determination.

22. On October 5, 1992, the Advisory Committee reconvenéd at the request of
the CPD Board to update its application of the 1992 criteria to include subsequent
developments, including Ross Perot's October 1, 1992 reentry into the campaign. The
Advisory Committee concluded that Mr. Perot satisfied the selection criteria, an& based on
that recommendation, the CPD Board extended invitations td_ Mr. Perot and his running
mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it
became clear that the debate schedule -- four debates in eight days -- would prevent any
meaningful reapplication of the selection criteria, the CPD extended its original
recommendation that the Perot/Stockdale campaign participate in two debates tc; all four
debates. See Octéber 6 and 7, 1992 lletters (attached at Tab A). Thereafter, the CPD
produced three pre.sidential debates involving President Bush, Governor Clinton,. and
M. Perot, and one vice presidential debate betW‘eén Vice President Quayle, Senator Gore,
and Admiral Stockdale.

23.  When the Advisory Committee ;xpplied the 1992 criteria to Mr. Perot, it

faced the unprecedented situation in which a candidate, whose standing in the polls had
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been approximately 40%, had withdrawn from the race, but then rejoined the campaigh

~ shortly before the debates, with unlimited funds to spend on television campaigning. The

‘Advisory Committee found that it was unable to predict the consequences of that
combination. but agreed that Mr. Perot had a chance of election if he dia well enough that_
no candidate received a majority of electoral votes and the election was determined by the
United States House of Rei)resentatives. Although the Advisory Committee viewed

Mr. Perot’s prospect of electiop as unlikely, it concluded that‘ the possibility was not
unrealistic, and that Mr. Perot therefore met-th;: CPD’s 1992 criteria for debate
participation. See September .17, 1996 letter (attached at Tab B).

24.  The Complainants in MUR 4987 suggest that, at the time the CPD decided to
include Ross Perdt in its 1992' debates, Mr. Perot’s support was at 7% in national polls. In
fact, some polls available at the time the CPD made its decision showed Mr. Perot’s
support at as high as 17-20%. In any event, before his lab'l_'upt withdrawal from the

campaign, M. Perot’s public supporf had been almost 40%.

1996: The CPD’s Criteria are Upheld as Objective and Nonpartisan

25.  After evaluation of the priof debates and careful consideration of how best tol
achievg- its educational mission, on September 19, 1995, the CPD Board adopted the same
;e_lection criteria, \;ith milrllér changes, for use in the 1996 debates, and appointed a 1996
Advisory Committee consisting of the same ﬁembers as the 1992 committee.

26. | On September 16, 1996, thé Advisory Committee met fo apply the candidate
selection criteria to the more than 130 declared non-major party presidential candidates
seéking election in 1996. Although the 1996 c.andidate selection criterialdid not expressly
require it to do so, the 1996 Advisory Committee independently applied the criteria to the

A

Democratic and Republican party nominees. In light of its findings, the Advisory : ~
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Committee recommended to the CPD's Board that o'nlylPresident Clinton and Senator Dole |
be invited to participate in the CPD's 1996 presidential debate, and that only Vice Presidentl
Gore and Congressmah Kemp be invited to participate in the CPD's 1996 vice presidential
debate. The CPD Board unanimously accepted the 1996 Advisory Committee's
recommendation.

27.- Ih a letter from Professor Neustadt, the Advisory Committee explainéd that
after careful consideration of the circumstances in the 1996 cl:ampaign, it found that neithér
Mr. Perot nor any other non-major party candildate had a realistic chance of being elected
president that year. With respect to Mr. Perot, the Adf/isory Committee emphasized that: :
the circumstances of the 1996 campaign differed from the uni)recedented c'ircut-nstancgs of

1992, and that 'Mr. Perot’s funding was limited by his acceptance of a federal subsidy. &e_é

" September 17, 1996 letter, Tab B.

28. . Just prior to the CPD’s 1996 debates, Perot 96, Ross Perot’s éampaign

: commiftee, and the Natural Law Party (the “NLP”) filed separate administrative complaints

with the Federal Election Commission (the “FEC”) alleging, among other things, that the

CPD was in violation of the FEC’s debate regulations because it provided an “automatic”

invitation to its debates to the major party nominees and because it employed impermissibly

“subjective” candidate selectibn criteria. Perot ‘96 and the NLP then filed lawsuits against
the CPD and the FEC in federal court seeking to halt the scheduled de-bates. Aﬁer expedited
briefing, the District Court diémissed the suits. See Hagelin v. Federal Election
Commission, 1996 WL 566762 (D.D.C. Oct. 1, 1996) (NO. CIV. A. 96-2132, CIV. A. 96- |

2196) (attached at Tab C). The U.S. Court of Appeals for the D.C. Circuit upheld the lower
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court’s decision, see Perot v. Federal Election Commission, 97 F.3d 553 (D.C. Cir. 1996)

(attached at Tab D), and the Supreme Court declined to hear the matter.

29. Subsequently, in 1998, the FEC found that there was no reasoﬁ to be.lieve' that
the CPD had violated any of the Commission’s regulations, and the administrative _complaints
were dismi;ssed. In brief, the FEC agreed that the reciuirement that decisions be médg based on
:‘objective criteria” did not mean the criteria must be capable of méchanical application.
Rather, it was sufficient that the CPD’s criteria “reduce a debaté sponsor’s use of its 6wn
personal opinions in selecting candidates,” and a;'e not “arranged in some manner as to
guarantee a preordained result.” See Statement of Reasons, MURs 4451 ahd 4473 (April 6,
1998) (attached at Tab E). As to the c‘;ontention that the criteria prohibited “automatic;’
invitatio.ns to the nominees, tﬁe FEC, again agreeing with the CPD, explained that tﬁe
regulaﬁon; do not prohibit such invitations; rather they require that other criteria exist to
identify candidates other than the major party nominees who qualify for invitation. The CPD’s
criteria ;atisﬁed this requirement.

_ 30. In October 1996, following the dismissal of the lawsuits, the CPD sponsored
two presidential debates between President Clinton and Senator Dole and one vice-presidential

debate between their running mates.

2000: The CPD Adopts More Streamlined Criteria
31. °  After each election cycle, the CPD has exa.minéd a wide-range of issues
relating to the debates. These reviews have considered format, timing and other issues,
i‘ncluding the candidate selection process. The rev.icw the CPD conducts after each election
is part of the CPD’S ongoing effort to et}hance the contribution the debates maice to the

A

process by which Americans select their next President. After very careful study and

deliberation. the CPD adopted more streamlined criteria in January 2000 for use in the 2000
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general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria
for 2000 General Election Debate Participaﬁion_ (the “2000 Criteria™) are (1) constitutional
eligibility; (2) appearance on a sufficient number of state ballots to achieve an Electoral
College majority; and (3) a level of support of at least fifteen percent of_the national
electorate as detem;ined by five selecfed national public opinion polling organiiations,
using the average of those organizations’ most recent publicly-reported results at the time of
the determination. See 2000 Criteria (attached at Tab F). As I understand the Reform
Party’s complaint, it takes,.issue with only the third criterion.

32. The CPD believes that the approach to candidate selection it hés adoptec_i for
2000 will enhance the debates and the process by which we select our President. The
approach is faithful to the long-stated goal of the CPD’s debates -- to allow the electorate to
cast their ballots after having had an opportunity to sharpen their views of the leading
candidates. The approach also has the virtue of clarity and predictability. The CPD also
hopes and expects that the criteria will further enhance the public’s confidence in the erate :
process. B

33.  The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan)
purpose. They were not adopted with the intent to keep any party or candidate from
paﬁicipating in the CPD’s debates or to bring about a preordained result. Rather, thé 2000
Criteria were adopted to further the legitimate voter education purposes for which the CPD
.sponsors debates.

34. The CPD’s selection of fifteen percent as the requisite level of support was
preceded by caretul study and reflects a number of considerations. It was the CPD’s

conéidered judgment that the fifteen percent threshold best balanced the goal of being

232791 vl 13



sufficiently inclusive to invite those candidates considered to be among the leading
candidates, witheut being so inclusive that invitations would be extended to candidates with
only very modest levels of public support. thereby creating an unacceptable risk that leading
candidates with the highesi levels of public support would refuse to partieipate.

35.  Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of
the results of presidential elections over the modern era and concluded that a level of
ﬁfteen percent support of the national electorate is achievable by a significant third party or
independent candidate. Furthermore, fifteen percent was the figure used in the League of
Women Voters’ 1980 selection criteria, which resulted in the inclusion of independent
candidate John Anderson in one of the League’s debates. In makiné this determination, the
CPD considered, in particular, the popular support achieved by George Wallace in 1968
'(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from
September 1968); by John Anderson in 1980 (Mr. Anderson’s support in various polls
reached fifteen percent when the League of Women Voters invited him to participafe in one
of its debates); and by Ross Perot in 1992 (Mr. Perot’s stending in 1992 polls at one time

was close to 40% and exceeded that of the major party candidates, and he ultimately

. received 18.7% of the popular vote).

36. The CPD considered, but rejected, the pos'sibility of usjng public funding of
general election campaigns, rather than polling data, as a.criterion for debate participation.
That criterion is itself both potexitially overinclusive and underinclusive. Eligibility for
general election funding is determined based on performance in the prior presidential
general election. The CPD realized that such an approach would be underinclu-siv'e to the

extent that it would automatically preclude participation by a prominent newcomer (such as
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Ross Perot in 1992), but also would be overinclusive to the extent it would mandate an
inv'itati‘on to the nominee of a party that performed well in a prior election, but who did not
enjoy significant national public support in the current election. In addition, while the
United States Congresé determined that five percent was a sufficient level of support for
phrposes of determining eligibility for federal funding as a “minor” party fat a levei that is
substantially lower than that received by the “major” parties), as noted. a debate host
hoping to present the public with a debate among the léading candidates (none of whom are
required to debate) must necessarily take into account a different set of considerations.
Moreover, unlike the CPD’s fifteen percent standa;d, the standard of qualiﬁ:atioh for
federal funding in the general election has a preordained result: it automatically includes
the Reform Party candidate but necessarily precludes participation by any other third party
candidate. | _

37.  The CPD has retained Frank Newport, the Editor-in-Chief of the Gallup Poll,
as a consultant to advise the CPD in'connectio.n with the implementation of the 2000
Criteria. Mr. Newport is a well-respected expert in the areas of polling methodology and
statistics.

38. | [ understand that the complainants challenge the: CP.D’s 2000 Criteria on the
grounds that they are impermissibly subjective in that they are designed to exclude Patrick
Buchanan from participating in the CPD’s 2000 debates, and to limit the debate
participants to the nominees of the Democratic and Republican parties. Those ciaims are
false. The CPD adopted the 2000 Criteaa for the sole purpose of furthering its educational
mission. On their face, the criteria are pre-established and objective within the meaning of

the FEC’s debate regulations. The CPD. as a non-profit, nonpartisan debate sponsor, is
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~ entitled to seléct its own objective criteria and nothiné about its decision to usé the 2000
Critéﬁa, including its fifteen percent standard, -is contfary to the gLiidelines the FEC hag
provided to debate spbnsors. In fact, before the CPD announced the 2000 Criteria,.

Mr. Buchanan hirpself identified ﬁfteén bercent asa feasonable le-vellof support for Aebate
inclusion. See Transcript of NBC News’ October 31, 1999 “Meet the Press” (attached at
Tab G). |

39. Tam AWare that the complaipants cite statement's attributéd to George
Stephanopolous, former advisor to President Clinton, that the Democratic and Republican
party nominees in 1996 each wapted to exclude Mr. Perot from the CPD’s- 1996 debates.

- See Complaint at 18. I do not knon if this is true, but it most certainly is true that the
major party nominees had no input into the CPD’s candidate selection decision in 1996. In
1988, 1992 z_md 1996, the CPD’s .decisions regarding which candidates to invite to its
debates were made by the CPD’s Board’s unanimous adoption of the recommendations of
independent Advisory Committees charged with the task of applying the CPD’s pre-\
established, objective cﬁteria. At no time did any campaign or the rc_:presentative of any
campaign have a role in the Advisory Committees’ or the CPD Board’s decision-making
process. |

40. Currently, the CPD is well along in’its pfeparations for the production of the
2000 debates. On January 6,-20.00, the CPD announced the follovﬁrfg schedule for its 2000
debates: |

o First presidential debate: Tuesday, October 3, University of Massachusetts,
Boston, MA :

e Vice presidential debate: Thursday, October S, Centre College, Danville, KY
e Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC
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e Third presidential debate: Tuesday, October 17, Washington University in St.
Louis, MO

41. In addition to sponsorship of the 1988, 1992, 1996 debates and its planned
sponsorship of the 2000 debates, the CPD has engaged in a number of other related voter
education activities, each:intende_d in a nonpartisan manner to enhance the educational

value of the debates themselves. In 1988, the CPD, in conjunction with the Library of

‘Congress and the Smithsoriian Institution, prepared illustrated brochures on the history and

role of bolitiqal debates. In 1990, the CPD sponsored a sympbsi’um on debate format
attended l;y académic experts, journalists, political scientists and public_policy observers.
Also in 1990, the CPD produced a videotape and brochure giving guidance to schools and
civic groups on how to sponsor debates. In 1992, the CPD produced a viewers’ guidé to
debates in cooperation with the Speech Communication Association. In connection with
the 1996 Debates, tﬁe CPD sponsbred DebateWatch '96, in which over 130 organizations
(including numerous cities and town, high schools, presidential libraries, civic associations,
universities and chambers of commerce) participa-ted by hosting forums in which citizens
viewed the debates together and had the opportunity to discuss the debates afterwards with

other viewers and listeners. In connection with the 2000 election, the CPD is planning to
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incrgase th'e numefous voter education opportunities available on or through its websité,
and to produce a two;hour PBS spepial, “Debating our Destiny,” in conjunction with
McNeil/Lehrer Productions.

42. I know of no other debate sponsor that plans to host televised presidential
debates in 2000. If the CPD is prevented from acting as a debate sponsor, debates
including the major party candidates may not take place this'year. [f that were the case, in
addition to the immeasurable injury to the American public and the eléctoral process, the
time, energy and effort of an enormous number of people would have been expended for
naught. Among those who would be inj ured are the CPD's many contributors, Debate |
Watch hosts and participants, and the communities hosting the debate.s themselves (the
University of Massachusetts and Boston; Centre College and Danville, Kentucky; Wake
Forest University and Winston-Salem, North Carolina; and Washington University and St.
Louis).

43.  Ideclare under penalty of perjury that the foregoing is true and correct.
Executed this f:yday of May, 2000.

T =R e

JANET g,BROWN

-
¢ .
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COMMISSION ON E

PRESIDENTLAL DEVATES 1)1 Thincuwuh . NW - Sulte 310 Smrh - Weshington DS 20008 - (2021 §72.1020

October €6, 1992

Mr. Robert M. Teater
Campaign Chairman
Bush/Quayle ‘92

1030 15th Strest, N.W.
Washington, D.C. 20008

Nr. Rickay Kantor

National Campaign Chair

Clinton/Gere ‘92

National Campaign Headquarters

Post Office Box 618 )
Little Rock, Arkansas 72203 _ - g

Gentlamen:

The Board of Dirsctors of the Coanmission on Presidential
Debates votad today to accept your invitation to s or debatas
batwvean the leading candidates for President and Vice President
of the United States on October 11, 13, 18, and 19, 1993. The
Commission’s decision is based on its conclusion that the
Mamorandun of Undarstanding (the "Memorandum") exscuted by your
respective campaigna, a copy of vhich has been provided teo us,
appears to envision debates that comport with and further the
Conmmission’s nonpartisan, educational missien. '

The Comnission’s accaptance is subjact to tﬁ. following
_ conditions and understandings: ' .

(1) The Comamission’s sponsorship is expressly contingent
. upen the cnzoing validity of tha conclusion that the
debates envisioned by the Memorandum will comport vith
the Commission’s nonpartisan educational mission;

(2) Tha Commission has determined, pursuant te the
recommandation of its nonpartisan advisery committee on
candidate selection, that H. Ross Perot and Adm. James
Stockdale should be invited to participate in the
October 11 and 13, 1992 debates, respectively. The
Commission will make its candidate participatien
detsrmination regarding the Octobér 15 and 19 deabates
agter the initial dedatas. The Comnission understands

Co-slrowmien Mnerenr Co-Auinnen Owegiery

Trank (. Rduentapl, i ’ Cerald R Fund .

Forrmer Regubican Nawmy ¢:Anee o €. Sulwer Ooved Mowertes
Nottenal Cammmtee Chairman Pericke 1arriman Koy Ot

Poui G K0, Ir. Daecurnve vvacree vernon €. Wndun. 8. Represemuling OOV Vuranavich Dot
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Mz. Rebart M. Teeter

Page 2

(3)

(4)

" Mr. Mickey Kantor
October 6,

1992

:h.t,'it it subsequently detarmines not to invite
Mr. Perot to additiocnal debates under its sponsorship,
sach reserve the right to seekX an alternative

sponsor for thease dabatas;

The Comnission undarstands that Mr. Perot tindi the
texms of the Memorandum to be acceptable; and

The Commission has undertaksn to provide an oppertunity
for the tniversity of Richmond comaunity to participate
in the Octeber 13 debate. The Commission’s acceptance .
is subject to the understanding that suitable v
arrangamants vwill be made for a nodest numbar of
representatives of the University of Richmond to attend
the debats in Richmond. The Commission, working with
University officisls, will take all reascnabla measures

. €0 attempt to ensure that the attendess do not

intezrfere with the debates.

Please advise us at your earlisst opportunity if thase
conditions are acceptable to you.

\

‘Yours sincerely,
COMMIESION ON PRESIDENTIAL DEBATIES

By '“23%‘-
' Paul G. Ritk, J
Co=-Chairman '

Trank J. Fahrenxopf,
Co-Chalirman.

ec: R. Clayton Mulford, Esq. (via facsimile)
Bobby Burchtield, Esg. (via facsimila)
Tom Donilen, Esq. (via facsimile)

coemme-
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COMMINNION ON%

PRESIDENTIAL DEBATES  en! Thistaenth A1 NW * it 110 mugth - Washington (W SUKE « 10120 8771030

Octoher 7, 1992 |
YIA _FACSINILE
Mz. Rodert M. Teeter
Canpasign Chaizman
BushvQuayle '92

Washington, Q.C. 20008

Mg, Nickey Ksntor

Mational Cnnputgu Chair
Clintons/Gore °92

National Campaign Headgquatters
P.0. Box 619 '

Little Rock, AX 72203 N

Gentlasmen:

The Board of Directors of the Commission on
Presidential Dedates convensd a special meeting today to review
changed cizcumstances since our letter to you of Ogtober 6.
1992. Paczagraph (3) of the aforamentioned letter of Octoder 6
{3 heredy amended by the Commigsion to provide as follews!:

(2) 7The Commission has determined that K. Ross Perot
should De invited to pazticipate. in the October
11, 13, and 19 presidential dedatss and that
Admizal Janes 8tockdale should be invited to
pagticipste in the Octobar 13 vice presidentisl

debdate.
€ ot Airmgn Honarery Covhawmen Director
el | FabAnnbool i Ceruid R 5u2d o .
Fouany Rigublom . Preeny Caster ieen € Cutve Duvid Nercross
Mealindd { o wniiee Chalrmen - - . Pamcls Man nun Kay O
([P ) Crevugive Director Yemm € abar b Roptesdntotive Rutturs Viname, et
hyawy [aTmorark © ([eret M Brean Richgred Mi»e - Covernor Pete Wikew -

Nedowrad  onttwe € pirmen

- e . ) ' e e aes -~

(4]
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'Mz. mobert M. Teete:

Mr. ¥ickey Kantot
October 6, 1992
Page 2

In all other respects, our letter of October 6, 1952

. stands ss submitted. If we do not hear from you to the

contzary by 4:00 p.m. today. we will assums you are in full
sgreement and we will procsed accordingly.

Youzs sincerely,

, comxs
sy: _\ A8k

cor R. Clayton Mulford, Bsq. (via facsimile)
Bobby Burchfield, Esqg. (vies facsimile)
Tom Donilon, Esq. (via facsimile)
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M M. Paul G, Kirk, Jr. .
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; Commission on Presiciential Debates

601 13th Street, N.W.
Washington, D.C. 20905

DmChmnnanerkendemanFnhteukopﬁ

mumqmmbmubdmmﬁedmulmspmofmpmymmdma
- inlight of the latest available data on the Commission's criteria, and then to judge, by the

Commission’s standard for admission to its debates, whether cach candidate does or does not have a
realistic chancc of becaming President of the United States next January 20. The chance need not be
overwhelming but mu:t be more than thooretical. An affirmative answer to that question is the only
basis, under long-estatlished policy, for the Commission to jnvite him or her to the debates it -
sponsors. Thnmglcamdard(“mlnucchmee')mfo:ﬂ:emmmtoapply This Committee
merely offers its advisory judgment.

The electoral principle-behind the Commission’s single standard is, as we understand it, that this
Fall's debates, coming:at the end of a ycar-long nomination and election process, should help the
voters face the actual choice before them, and therefore ought to be as realistic as possible. Since
1987, you, the Commi:sioners, have stressed, rightly in our view, that your debates should be
conﬁnedwdwpmdemﬂmdmpresidcmdmdﬁmwhowmbemmnmlmuuy,dong
with their principal rivals.
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"Realistic chance” is meant t focus attcntion o that real choice.

We began with Mr. Ross Perot, now of the Reform Party. We have reviewed the duta your staff has
assembled for us, suppiemented by telephonic inquiries of our own to political scientists and political
joumalists across the country. We have concluded that, at this stage of the campaign, Mr. Perot has
no realistic chance eith'r of popular election in November or of subsequent election by the House of
Representatives, in the svent no candidate obtains an Electoral College majority. None of the expert
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' obmaswthavemmdwdthmbms. Sonepoxmmpoaiﬁnmsofmmdxmwem

hmmthmpmp.bmm&nﬁoamsibnhnsdomwmw“dw

: mem,mwnmnwmmw Perot rejoined the campaign in

October. We were mindful that the preceding Spring, before his withdrawal, he had registered
approximately 40 percent in the polls, and that upon rcjoining the campaign, be could spend
unlimited funds on television campaigning. Unable to predict the cansequences of this combination,
wwmumummm.mmo&mmnamw
so that no one elsc won a majority of clectoral votes. His chances in the House of Representatives

- we found incalculsble. So, we concluded that his prospect of election was unlikely but not
fistic. :

thmelmmumdmmofﬁemmmeu.mdﬁmgm.Pms
ﬁmdmghmnedbyhuumpmceofafduﬂm mummmnmm
time. Nordomyofdxeaadamconmksﬁcmdmdmkwchvemm

' Monngmmmzmhummm&dnqwﬁndmmmﬂnrdmchneeofm

elected President this year. Appbmghmmdudndmwmwnhnyumm
Perot, our response is agzain "no” in each case. The observers we have consulted take the sume view.
Three of the minor party candidates, in addition to Mr. Perot, do have a theoretical chance of
‘ection in November, by virtue of placement on the ballots of enough states to produce an Electoral
«ollege majority.  We do not, however, nethqrdecuonsammm'bihw

Therefore, &emqmwmyemdudsnhsmmmyMMQMn
and Senator Dole qualify for admission to CPD's debates. Wemdmdytomshould
present circumstances change.

Sincerely yours,

M«f/%«ff

Richard E. Neustadt 4
For the Advisory Committee on Candidate Selection

Richard E. Neustadt, Chairman
Diana Prentice Carlin

Kenneth W. Thompson

Eddie N. Williams
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Embargoed for release until Contact: John Scardino (202) 737 7733

10:00 a.m. EST, _ Media Director, or

Thursday, January 6, 2000 Janet Brown (202) 872 1020

- Executive Director

- COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
E CRITERIA, SITES AND DATES FOR 2000 DEBATES
5
;;ag (Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
E and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
P general election debates as well as the dates and sites for the debates.
oy Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
B undertaken a thorough review of the candidate selection criteria used in that year’s debates. After
i extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
= attached document. “The approach we announce today is both clear and predictable,” Kirk and
? Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

o First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA
Vice presidential debate: Thursday, October S, Centre College, Danville, KY

o Second presidential debate: Wednesday, October 11, Wake Forest Umversuy, _
Winston-Salem, NC
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO
Madison, WI and St. Petersburg, FL have been selected as alternate sites. |

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976. _

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channel in its work.

{more)
Co-chairmen Honorary Cu-charmen Directors
Frank ). Fahrenkopf, Jr. . Gerald R. Ford Clitford L. Alexander, Jr. Antonia Hemande:
Paul G. Kirk, Jr. Jimmy Carter Howard G. Buffett Caroline Kennedy
Ronald Reagan Senator Paul Coverdell Newton N. Minow
Executive Director : John C. Danforth Dorothy Ridings

Janet H. Brown Representative Jennifer Dunn
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a seri€s of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the mcrr{bers of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
¢ fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who ,
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in-one or more of .
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

‘The CPD's first criterion requires satisfaétion of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)

2.
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a. is at least 35 years of agé'

b. is a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and .

C. is otherwise ehgxble under the Constltutlon.

2.  EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3.  INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those organizations’ most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate. :

Adopted: January 5, 2000
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Not Reported in F.Supp.
(Cite as: 1996 WL 566762 (D.D.C.)

Dr. John HAGELIN, Dr. Mike Tompkins,
and the Natural Law Party, Plaintiffs,
V.

FEDERAL ELECTION COMMISSION,
and Commission On Presidential Debates.
Defendants.

Ross PEROT, Pat Choate, and Perot '96,
Inc., Plaintiffs,

V. .
FEDERAL ELECTION COMMISSION,
and Commission On Presidential Debates,
Defendants.

Civ. A. Nos. 96-2132, 96-2196.

United States District Court, District of
Columbia.

Oct. 1, 1996.

Thomas M. Newmark, Daniel Vogel, Gallop,
Johnson and Neuman, L.C., St. Louis, MO, for
96-2132 Plaintiffs.

Samuel W. Lanham, Jr., Cuddy & Lanham,
Bangor, ME, Jamin Raskin, Thomas
Sargentich, Professors of Law, American
University, Washington, D.C., Ross Clayton
Mulford, Hughes & Luce, L.L.P., Dallas, TX,
and Robert E. Steinberg, Porter, Wright,
Morris & Arthur, Washington, D.C., for 96-
2196 Plaintiffs.

Stephen Hershkowitz, Richard Bader, Rita
Reimer, Washington, D.C., for Defendant
Federal Election Commission.

Lewis K. Loss, William H. Briggs, Jr., Stacey
L. McGraw, Ross, Dixon & Masback, L.L.P.,
Washington, D.C., for Defendant Comxmssmn
on Presidential Debates

PROCEEDINGS
THOMAS H. HOGAN, District Judge.

*] THE COURT: The Court is going to
dictate a bench opinion at this time-- or
announce a bench opinion; it’s not dictating;
it’s spontaneous, as opposed to written out--
because of the, as I mentioned earlier, the
exigencies of the case and the need. for the

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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public and the candidates and the parties
before the Court, the agencies, and the Debate
Commission to have a ruling by this Court in
light of the oncoming debates this Sunday.
I'm going to try to make a brief review of the
status of the case and the issues pending
before the Court and then make a ruling on
the request for preliminary injunction and the
motions that have been filed.

All right. First, the Court wants to recognize
and thank counsel for their hard work in an
expedited fashion in this serious matter, the
counsel: Mr. Lanham, Mr. Raskin, Mr.
Sargentich, and Mr. Steinberg assisting them
and their other assistants; for the Natural
Law Party, Mr. Newmark and Mr. Vogel as
well; on the defense side, Mr. Loss and Mr.
Briggs, Ms. McGraw, and others for the
Commission on Presidential Debates; and for
the Federal Election Commission, Mr.
Hershkowitz and his assistants.

The Court had set a very tight time frame in
this matter, and although it's on the public
record, it may not be generally known, there
were multiple motions to intervene by various
pro se litigants that the Court denied and

motions by the Green Party and by Mr. Nader

and by the Rainbow Coalition, Mr. Jackson, to
either file an amicus brief or, in Mr. Nader's
case, to intervene. That was denied, but I
allowed them both to file amicus briefs, briefs
to assist the Court that I've considered as well
on these issues.

The first case was Dr. John Hagelin and
others, the Natural Law Party, versus the
Federal Election Commission, was filed here
on September 6 and had--I'm sorry, they had.
filed, I believe, an administrative complaint
on September 6 to the Federal Election
Commission, and on September 13 of this
year, they filed this litigation.

On September 20, the Perot plaintiffs filed an
administrative complaint with the
Commission. On September 23, they then
filed this litigation. I consolidated these two

cases for the purpose of argument and so that

we combined them on today’s hearing
schedule.

\WESTL./
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The parties, since this is October 1, literally

in one week have briefed fully the issues in

this case, have had oppositions filed and reply
briefs received as late as last evening that the
Court and the parties worked on.

What the Court intends to do is, as it said,
" dictate its opinion in this matter at this time.
It hopes that the time frame will be such it
will be able to issue a fuller analysis and a
written opinion in a few days, but because, as
I’ve said, of the need for a decision, in fairness
to the parties, I'll issue this bench opinion. It
will rule upon the preliminary injunction and
the motions that are pending to dismiss.

I will announce my ruling and then give the

rationale, that is, the findings of fact and

conclusions of law under the preliminary
injunction standards under rule 65 and then
the rulings on the motions to dismiss as well,
and follow that by an entry of an order on the
docket for appellate purposes as may be
necessary. :

*2 The preliminary injunction requested in
both cases, for instance, in the Perot case, Mr.

Lanham--I didn’t recognize Mr. Lanham--in -
the Perot case, the remedies sought in their

brief indicates that the plaintiffs recognize the
Court should not unnecessarily intrude in the
election process and it does not have authority
to order the debates occur, select the
participants in those debates, but argues it
does have jurisdiction to guide the decision-
making process of the CPD, that is, the
Commission on Presidential Debates, to
ensure it conforms to legal requirements and
suggests that the Court review the criteria,
inform defendants of the criteria it considers
objectives, and lists three criteria that are
objective, and that the Court allow that the
plaintiffs, Mr. Perot and Mr. Choate, who
meet those objectives, the objective criteria
the plaintiff lists as objective, and order that
the CPD allow them then to participate in the
debates and that at least I should identify the
criteria that they have set forth as the only
pre-established objective criteria and enjoin
the Commission on Presidential Debates from
applying any debate selection criteria other
than those pre-established objective criteria as

Page 2

set forth by the plaintiff that should be used.

In the alternative, they ask the Court to
declare the debate regulations of the FEC to
be ultra vires and unconstitutional and enjoin
any further CPD or corporate spending on
these debates.

Likewise, the Natural Law Party and Dr.
Hagelin and Dr. Tompkins pray that the
Court issue a temporary restraining order or
preliminary injunction enjoining the CPD
from using ‘unlawful subjective selection
criteria in requiring it to establish its pre-
established subjective criteria or, in the
alternative, ordering the FEC to make an
immediate decision on the violations and
authorizing it to take expedited action against

. the violations.

This case presents a rather unique issue for
this Court that has not been directly decided
before in this circuit and perhaps in any
circuit as to the granting of a preliminary
injunction that either would order, in essence,
the attendance of certain individuals at the
debates or stop the debates based upon the
plaintiffs’ assertions that the criteria, at least
under the regulatory argument, that the
criteria used were inappropriaté, being
subjective, and therefore the debates cannot go
forward until appropriate criteria are drafted
and established, and secondary to that, that
the Court should indicate which criteria are
appropriate so that debates could go forward
with the individuals who may then fall under
the criteria. - ' . )

The arguments have consisted of, as I've said,
not only the briefs and the additional
materials and exhibits filed and affidavits, but
also the presentations this morning by counsel
that the Court has considered.

The Court is going to make the following
ruling at this time on the preliminary
injunction request following the factors that I
must use in any preliminary injunction case in
this circuit under Washington Metropolitan
Area Transit Authority v. Holiday Tours, 559
F.2d 841, 843, a 1977 circuit case. The factors
are the likelihood of success on the merits;

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works —
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whether without this relief the movants have
shown they’ll suffer irreparable injury; the
balance of the equities or harm to other
parties, as they say; and finally, wherein lies

" the public interest.

*3 Applying those factors, the Court is going
to deny the motion for preliminary injunction
in both cases, the case of Mr. Hagelin and the
Natural Law Party and the case of Mr. Perot
and the Perot Party--Reform Party at this
time. As I have said, this bench opinion will
be the findings of fact and conclusions of law
giving the rationale for this decision.

While recognizing that the debate medium
through the TV and the exposure is not only

_important but probably vital and essential in

today’s world of electronic communication,
vastly different than referred to earlier in the
Lincoln-Douglas debates, where it was a room
perhaps of this size that the debates occurred
in or outdoors with a group of people, today to
really meaningfully communicate, it is, I
would believe most will agree, essential that
the candidates have access to TV.

Unfortunately, more people watch the TV and

get their impressions, make their decisions
perhaps from the TV exposure than they do
from the print media in today’s world.
Perhaps someday we’ll be doing virtual
debates over the Internet, where this won't be
the same problem, but right now we’re faced
with these issues of the participation of Mr.
Perot and his party and his vice presidential
candidate, Mr. Choate, and the Natural Law
Party, Dr. Hagelin and his vice presidential
candidate, Dr. Tompkins, to participate in the
debates scheduled for October 6, this Sunday
evening. '

- While recognizing the important interest and

need, as I've said, for communication through
the TV medium and access to the TV by the

- third-party candidates to establish their

credibility with the electorate, it's apparent to
the Court, after review of the authorities and
the case law and the statutory framework of
the Federal Election Commission, that the

likelihood of success on the merits, whether

I'm treating the statutory/regulatory claims of

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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the Natural Law Party or, we use the
terminology Perot Party to incorporate the
various Perot plaintiffs, as to their statutory/
regulatory claims, that there is substantial
barriers to the likelihood of success on the
merits that the plaintiffs have simply not
overcome that I had to be convinced they could
before I could grant a motion for preliminary
injunction. :

The Court recognizes the frustration and
perhaps this, I think, admitted by the
defendants perhaps unfairness in the process °
that does not allow all those who consider
themselves legitimate candidates for our most
important office in the country to fully
participate, but I believe the complaint should
be with Congress and the statutory framework
established for the FEC to operate and that
this carefully crafted statute and the
regulations promulgated by the FEC under
their authority and expertise are not easily
challenged.

The first issue to look at under the statutory
claims of the Natural Law Party and the Perot
plaintiffs is the jurisdictional problem, where
Congress set forth very precise procedures
and, after case decisions, amended the statute
to reflect a more timely review of certain
areas that could be raised or questions that
could be raised as the elections approached.

*4 Congress obviously knew the problems--
they are politicians who face election every
two years in the House and every six in the
Senate--that could occur if the election process,
electoral process was interfered with by the
courts willy-nilly and therefore prescribed the
election laws as it has under the Federal
Election Commission Act.

They easily could have, because they
responded to certain case decisions, the Cort v.
Ash case for one, amended the statute to
create exceptions for procedures for cases like
this one and could have. certainly said in
extraordinary circumstances the courts may
intervene and grant injunctions, etc., but they
did not, even though they have considered
issues, obviously, of timing and concern to
have the parties heard and grant a relief prior




g

t
i

17

A

B o T o T

3

Not Reported in F.Supp.
(Cite as: 1996 WL 566762, *4 (D.D.C.))

to elections mooting out the issues they've
raised.

Congress created the FEC to hear issues such -

as this-I'm talking now on the statutory/
regulatory claims--such as these issues and set
up a procedure forth for them to do that. This
Court has ruled, as other courts have ruled,
the FEC is bound by those procedures and
must follow those.

In this case, complaints have been filed with
the FEC that the criteria used were not in
accordance with their regulation and that
violated the statute and that they should be
granted some relief. There's no indication
that the FEC is not doing other than they're
prescribed to do by statute, that is,
investigating the complaints, and will in due
course rule upon them, and the plaintiffs, if
dissatisfied, can eventually come to court.

That brings the case to the Court then to look
at the futility issue, should that overcome this
grant of exclusive jurisdiction to the FEC, and
that was amended. The statute now, instead
of reading primary, reads exclusive primary
jurisdiction for the FEC.

The defendants have argued, the FEC, there
is basically no case in which the Court could
grant relief, that the exclusive and sole
jurisdiction always lies with the FEC, and no
matter what the circumstance could be, the
Court could not intercede.

As argued to this Court by Mr. Newmark,
who referred to the Rafeedie case with Justice-
-Judge then, I believe, now Justice Ginsburg,
and tried to analyze the difference in the
exhaustion requirements and original
jurisdiction or subject matter jurisdiction and
came up with a, there's something different

between that' and the classic jurisdiction

requirements, such as diversity, etc., that has
some appeal to the Court in its analysis, and I
believe that the Court may be able in certain
extraordinary circumstances to hear a case if
the pursuit of the FEC remedy would be futile.

However, in this case, I do not see the
plaintiffs are so different from other cases,

Copr. ©® West 1998 No Claim to Orig. U.S. Govt. Works
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such as the Carter-Mondale Re-election
Committee v. FEC, 642 F.2d 538, a 1980
D.C.Circuit case. There the plaintiffs were
making claims that were even perhaps more
urgent than here involving the approaching
presidential election by the one group of the
presidential candidates essentially
complaining about the  other presidential
candidates accepting illegal funds, etc., and
were found not to have met the futility
exception, and that involved the two
presidential candidates with the election close
upon them, and therefore, the Carter-Mondale
people could not get relief even though they
may have had a legitimate complaint.

*5 In this case, we have the situation of Mr.
Perot and his party and the Natural Law
Party and Dr. Hagelin complaining they
cannot get relief in time and the debate is
close upon them. It’s not the final presidential
election they’re challenging in November, but
a preliminary step which the Court has
recognized is important but does not seem it
overcomes the Carter-Mondale rule that was
established in this circuit as to have met a
futility exception, even if one should exist, but
I believe the language of the case law referred
to, NCPAC and others, does recognize there
may be a hurdle over which the plaintiffs
could leap in the appropriate case, but I do not
find it exists here. As to their likelihood of
success on the merits, it does not seem that
the plaintiffs have a situation that would meet
that exception.

Also, as to the remedy that may be available,
I've referred to the relief sought by the
plaintiffs in their motions that would have the
Court order either criteria be accepted by the
Presidential Debate Commission that I would
say is the appropriate criteria, not the agency,
the FEC, who is assigned this responsibility
by Congress, and that I would rule that that
criteria was met by the plaintiffs and
essentially order they must attend then any
debate that is then held, or I would rule
eventually, I suppose, on the other hand there
can be no debates until they redo the criteria,
which obviously could not happen in this

presidential election cycle. ~ '

WESTLAW
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Weighing that against the plaintiffs not being

able to partake in the debate or the remedy
they may still pursue in their complaints to
the FEC and may have a right to come back to
this Court later on in the process that is
provided by the Federal Election Commission
Act, under 437g(aX8), the Federal Election
Commission lawyer asserted they would not
be mooted out if they came back to court.
What they would have lost if the FEC doesn’t
agree with them and they have to come to
court is the opportunity to debate, but they
still may be able to cure any defects in the
criteria they allege the Debate Commission
has used so that the next cycle would not have
these defects and thereby have some relief,
although not total relief.

But weighing the interference of the Court--
and I'm going not only to likelihood of success
on the merits and irreparable injury, but
balancing the equities and the public interest--
the harm that could occur by the Court’s
interference in this process and the reaching
that the Court must make to grant the
preliminary injunction that it would have the
right to set the criteria or choose which
criteria already out there are appropriate and
disallow other criteria, overriding the FEC’s
opportunity to do that as the agency assigned
to do that by Congress, and considering the
plaintiffs can still pursue this complaint later
in court, albeit without partaking in the
debates, and the harm to the public interest
and having the debates go forward as
presently set and not interfering with those,
the Court comes down against the plaintiffs on
that issue.

*6 So that the Court is convinced, applying

all the factors and even considering in some
sense the irreparable injury to the plaintiffs
by not being able to participate in the debates,
but not overall irreparable injury, since I
believe they can still go forward with their
complaints and eventually come to court if
they're not given appropriate relief, and
recognizing that the third- party candidates
who are not accepted for the debates have a
stigma attached to them that they have been
determined to be, I think the language given
was losers already, that they lack the

' ' Page 5

exposure and they will not be able to test their
ideas in the crucible of a debate in front of the
public, or, as urged by plaintiffs’ counsel, they
will not be able to take the job interview for
the American public, and that they could lose
as well the opportunity to earn additional.
federal funding by the level of votes that they

" can get if they are successful in running and

collecting a certain percentage of the votes
and that will hurt their opportunity to do that,
I've considered all those factors and the
irreparable injury, and weighing the chances
of success, likelihood of success, and the harm
to others and the public interest, and because
of the statutory structure that I believe exists
under the case law and its interpretation
almost unanimously by all courts that this
hurdle is great indeed, and following the
scheme as put together by Congress, I do not
believe the plaintiffs have shown a likelihood
of success on the merits on their claims, and
despite the fact they will suffer some injury, I
do not believe it overcomes their, a lack of
ability to succeed in this case.

The Court also had claims submitted to it on
the injunction--then I'll get to the merits side
in a minute on the motions--constitutional
claims in the Perot suit only. Again, there
was an objection to jurisdiction and claims
against the FEC and CPD as to their
constitutional issues.

Again, applying the Holiday Tours factors,
I'm going to find that there’s no likelihood of
success on the merits again on the
constitutional claims. Simply  put for the
purpose of this bench opinion, the claims
against the Commission on Presidential
Debates, the constitutional claims, I believe,
cannot succeed, because the plaintiff has not
shown that the CPD is a state actor.

An example of that is San Francisco v. USOC,

United States Olympic Committee, and again
it was found not to be a state actor despite it
was under federal charter, got help from the
government for fund raising, and certainly
was in the area of public interest.

Here, where plaintiff has no right to
participate in the debate, he’s agreed to that

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works '
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under Johnson v. FCC out of this circuit, 829
F.2d, at 163 to 164, an 87 D.C. Circuit case,
therefore, there is no constitutional issue I
believe the plaintiff can recover on in the
Perot litigation.

The plaintiff had argued and analyzed the
issues in-the context of an analogy to political
conventions or voter access or to the ballot,
but we do not have that here with the decision

of law in this circuit as to the there is no right =

to participate in this debate in any event and
that at least at this time, there is not
sufficient evidence to show that the CPD is
really a state actor in any fashion.

*7 Even going further to the merits of the
constitutional claims, there’s an argument
that the equal protection clause of the 14th
Amendment was violated by the CPD, and I

.do not see that available to the plaintiff in the

context in which he’s raised it. The same with
the that a debate is not a public forum, where
the plaintiff's First Amendment rights are
being violated in any fashion.

And finally, he argued that his due process
rights were violated because-- under the Fifth
Amendment, as in Goldberg v. Kelly, but
where there’s no right to debate under
Johnson, there's no right to a hearing, notice,
etc., so I do not see that applying.

The plaintiffs argued an issue it had raised in
its reply brief heavily before the Court today,
and that is the FEC regulation at 11 C.F.R.
110.13 is ultra vires and unconstitutional
interpretation of the FECA authority, because
it permits corporate expenditures in violation
of the FECA prohibitions.

" The Court does not again find a likelihood of
success on the merits of that claim. The FEC |

regulation has issued, they said, pursuant to
the reference I made during argument to 2
U.S.C., Section 431(9XBXii),  which exempts
from the definition of expenditures such
nonpartisan activity designed to encourage
individuals to vote, and then it goes on or to
register to vote, so .it included both the
registration, but it also includes individuals to
vote in general, that is, encourage them to go

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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to the polls.

Obviously, the FEC in its expertise and using
a Chevron analysis and deferring to their
interpretation, it seems to me that their
publication of regulations pursuant to the
statute allowing expenditures to be exempted
for nonpartisan activity, it seems it's not
illogical to say that that appears to fit the
statutory authority given to the FEC, and
accepting their expertise, I do not see at this
point a basis to declare ultra vires and
unconstitutional that they have allowed under
regulations private organizations to establish
themselves for purposes of holding
nonpartisan debates supported by corporate
contributions. . .

Finally, the plaintiffs, the Perot plaintiffs
claim the FEC has unconstitutionally.
delegated authority to the Debate Commission
and that such delegation is unconstitutionally
vague was raised. I had a hard time getting a
handle on that. I think that I don’t see any
statutory authority delegated to the
commission, and I think the claim is not that
it was vague, but that they had precise
criteria, they said, that the Debate
Commission must establish, whatever group is
set up to try to put on the debates that have to
have this subjective criteria, and they're
complairiing their criteria accepted or used by
the Debate Commission was inappropriate and
not in accordance with the FEC rule. I don't
see how that meets the unconst1tut1onally
vague standard.

So again, I do not see a likelihood of success
on the merits on the constitutional issues as
raised by the Perot plaintiffs.

*8 And finally, again, the irreparable injury,
certainly I share the concerns the parties have
set forth and, as I've already articulated, that
the Court has on this process, and perhaps in
the future there will be a different process or
the Presidential Debate Commission will be
organized differently, with different
qualifications in their criteria in the future,
but that's not what I have before me now.

Certainly the previous courts that have
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considered interfering with debates or ongoing
presidential elections have found substantial
public injury if the debates are prevented from
going forward or the elections are interfered
with, and I believe that is the appropriate

- standard for the Court to consider.

And ultimately, there’s a problem of
redressibility, as I've referred to earlier, which
is one of the factors to consider under the
likelihood of success. As I mentioned, I do not
tnink--and I--despite the parties’ pleadings
that I read in their motions, that the Court
would be empowered to order Mr. Hagelin and
Mr. Perot and their vice presidential
candidates to- participate in the debates, to

require they be admitted and require that the

two presidential candidates now in the debates
continue their participation. I think everyone
agrees that that would be beyond the Court’s
authority.

I think it’s beyond the Court’s authority to

order CPD to use only certain of its criteria

and I make the selection of which criteria.
That does not go through any regulatory
agency. That’s one judge putting his
imprimatur on certain criteria he believes is
appropriate as urged by the parties, and those
criteria, the ones that get them in the debate
may not get others in the debate, and I begin
to believe that that is not appropriate judicial
rule making.

So that there’s no guarantee that whatever
the Court did today, if I found for the
plaintiffs, the debates would take place under
any of those circumstances. It’s more likely
that the best the Court would do if it found
grounds to do so would be to order the CPD
and the FEC to go forward with the
complaints on an expedited basis and to see
what came out of that. In the meantime, I
expect that that would sabotage the debates
themselves, so no one would really succeed.

Finally, before--so I'm denying the motions
for preliminary injunction for those reasons
under rule 65. I've consolidated these
hearings, as I've said, under the rules, and
there have been motions to dismiss filed by

both defendants as to both cases. I'm going to

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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- treat those motions to dismiss as motions for

summary judgment, because there have been
affidavits filed and: supplementary exhibits
given to the Court taking it out of the motion
to dismiss category and putting it under
‘motion for summary judgment.

Under Celotex v. Catrett, 477 U.S. 317, at
322, an '86 case that came from this circuit,
the Supreme Court ruled summary judgment
is appropriate against a party who fails to
make a showing sufficient to establish the
existence' of an element essential to the
party’s case and on which the party will bear
the burden of proof.

*9 I have gone back through these materials

again in the context of the ‘motions for

summary judgment--I'm treating the motion
to dismiss, as I've said, as summary judgment-
-to see whether or not there’s any contested
material issues of fact the parties have argued
to the Court. In fact, there are none, that it is
strictly a legal issue for the Court to consider
this regulation under the statutory authority
granted the FEC that they’re questioning and
the constltutxonal issues as raised by Mr.
Perot.

Under the analysis I've given for the
preliminary injunction, the Court is going to
find that it should grant summary judgment
on behalf of the defendants on the complaints
herein, that the statutory claims that the CPD
has violated the FEC regulations of 11 C.F.R.
110.13, again as I've indicated previously, I do
not believe that they can establish that the
FEC has issued an ultra vires or regulation
that is beyond their authority to do so but that
does fit in with the context of the Chevron
analysis, their expertise in this area, where
the statutory authority allowed them to have
an exception for expenditures of nonpartisan
activity designed to encourage individuals to
vote, so that the establishment of regulatory
scheme work by the FEC to allow private
501(c)-type organizations to exist to put on
debates does not seem to the Court at this
time, as the parties submit it was a legal
issue, to be beyond the FEC’s power under
FECA, and I'm going to grant summary
judgment on the issues of the regulatory

WESTLAW
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authority and that the CPD has violated
those, also, because I've ruled that that first
will have to go through the FEC process, the
complaint process before it comes to this Court
in any event. ’

Additionally, as to the constitutional claims,

again as I've addressed them already,

incorporating that analysis, I simply do not
see any of those established as a legal issue at
this time. There are no material facts of
dispute, and because CPD is not a state actor
under the case law, because there’s no right to
participate in the debate under the case law,
there’s no equal protection clause or due
process right that is trammeled upon by these
regulatory regulations, and that I've already
found the CF.R. involved is not
unconstitutional or ultra vires because it
permits corporate expenditures, under that
analysis then, there are no issues left for the
Court to decide in the future, so that I'm going
to grant summary judgment on behalf of both
defendants and dismiss both cases at this
time.

The Court is going to issue an order today
incorporating this bench ruling. As I've said,
if time allows, I'll issue a written opinion with
perhaps a more articulate analysis of these
issues, and it may be in the future, as I've
already alluded, there will be a different
arrangement in our debate system that has
been set up under the FEC that would be
perhaps more open and accessible to those who

should be heard by the American public in a -

debate circumstance.

Sometimes one wishes we had more of the
British system, where the party leaders debate
many different characters, if you've ever been
to Britain, and that they would appear and
debate in Congress, as a matter of fact, as the

‘prime minister has done. I think we're sort of

at a point where it reminds me of the playoffs
that are starting, in a baseball analogy, and

~we have the wild card team makes the

playoffs but isn’t allowed to play in the World
Series eventually, even if it’s succeeding well
in the playoffs, and that’s regrettable.

*10 But under the.case law and the statutory

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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scheme work that's been established by
Congress after notice of these types of
concerns, I cannot find the plaintiffs can show,
as I've already ruled, sufficient evidence to the
Court that they can have a likelihood of
success on the merits, and I have to grant
summary judgment for the defendants.

I want to thank counsel for their work. I
know it was extensive, time- consuming, and
difficult over the last week. The Court had
them on a very tight schedule and also on a
tight argument schedule, and I appreciate
their cooperation and excellent arguments
they presented to the Court.

All right. We'll stand in recess.
(Which were all the proceedings had at this
time.)

END OF DOCUMENT
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In addressing both sets of arguments
pressed by the petitioners, the McMillan
Court not only affirmed the continued vitality
of Specht, but also used language that limited
its holding regarding the inapplicability of
Specht to situations in which the sentence
“enhancement” relates to the particular
event on which the conviction is based. The
Court held that the Act did not fall under
Specht because it “only bec[ame] applicable
after a defendant has been duly convicted of
the crime for which he i3 to be punished.”

. McMillan, 477 U.S. at 87, 106 S.Ct. at 2417

(emphasis added). Rejecting the claim that
a higher burden of proof should apply, the
Court noted that “[slentencing courts neces-
sarily consider the circumstances of an of
fense in selecting the appropriate punish-

. ment, and we have consistently approved

sentencing schemes that mandate consider-
ation of facts related to the crime, without
suggesting that those facts must be proved
beyond a reasonable doubt.” Id. at 92, 106
S.Ct. at 2419 (emphases added).

The Court’s apparent assumption that pun-
ishment will relate to the crime of conviction,
rather than to crimes for which the defen-
dant has been acquitted, reflects a common-
ality of understanding about fundamental
fairness shared by scores of judges and aca-
demics,® as well as every nonfederal jurisdic-
tion in the nation that has implemented
guideline sentencing.3! The Federal Guide-
lines stand alone in perpetuating their ano-
malous treatment of acquittals in sentencing.

In sum, I do not believe the Supreme
Court has yet sanctioned the intolerable no-
tion that the same sentence can or must be
levied on a person convicted of one crime,
and acquitted of three “related” crimes, as
can be imposed on his counterpart convicted
of all four crimes. The result of such a
system is subtly but surely to eviscerate the
right to a jury trial or to proof beyond a

29. McMillan, 477 U.S. at 91-92, 106 S.Ct. at
2419.

30. See supra note 2.

31. See Tonry, supra note 2, at 356-57 (noting that
the Federal Sentencing Commission is the only
sentencing commission in the nation to reject the
“charge offense” model, whereby sentences are

Cite as 97 F.3d 553 (D.C.Cir. 1996)

reasonable doubt for many defendants. Yet
we appear to have relentlessly, even mind- -
lessly progressed down the path. It is time
to turn back. The British novelist G.K.
Chesterton once said: “[Wlhen two great
political parties agree about something, it is
generally wrong.” % [ am afraid the same
can be said in this one instance about great
circuit courts.

Ross PEROT, Pat Choate, and
Perot 96, Inc., Appellants,

v.

FEDERAL ELECTION COMMISSION,
and the Commission on Presidential
Debates, Appellees.

Dr. John HAGELIN, Dr. Mike Tompkins,
and the Natural Law Party of the United
States of America, Appellants,

' v.

FEDERAL ELECTION COMMISSION,
and the Commission on Presidential
Debates, Appellees.

Nos. 96-5287, 96-5288.
United States Court of Appeals,
District of Columbia Circuit. -
Argued Oct. 3, 1996.
Decided Oct. 4, 1996.
Issued‘ Oct. 11, 1996.

Rehearing Denied in No. 96-
5288 Oct. 15, 1996.

Candidates who were not invited to par-
ticipate in televised presidential debates

based solely on crimes for which a defendant has
been convicted, in favor of the ‘“real offense”
model, which allows sentencing courts to consid-
er unconvicted and even acquitted crimes in set-
ting the sentence).

32. JonatnON GREEN, THE Cynic's Lexicon 46 (1984).
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sought to enjoin debates or require Federal
Election Commission (FEC) to act on com-
plaints. The United States District Court
for the District of Columbia, Thomas F. Ho-
gan, J., denied relief, and candidates appeal-
ed. The Court of Appeals held that: (1)
district court lacked jurisdiction to enjoin
impending debates or force FEC to act im-
mediately; (2) FEC failure to rule on chal-
lenges to debates filed one month or less
before first scheduled debate was neither
unlawful nor unreasonable; (3) FEC did not

delegate any authority to sponsor of presi- .

dential debates when it issued regulation
permitting eligible nonprofit organizations to
stage debates; but (4) where district court
did not have opportunity to consider chal-

lenged regulations’ legality in terms of ad- -

ministrative record, proper procedure was to
dismiss without prejudice to filing of new
suit.

Affirmed in part and remanded in part.

1. Elections €=311.1

District court lacked jurisdiction to ig-
nore elaborate statutory requirements for
consideration of complaint under Federal
Election Campaign Act (FECA) and to en-
join impending presidential debates or force
Federal Election Commission (FEC) to act
immediately to adjudicate validity of com-
plaints filed with FEC or to order FEC to do
so before scheduled debates. Federal Elec-
tion Campaign Act of 1971, § 309(a), as
amended, 2 U.S.C.A. § 437g(a).

2. Action €=3

Apart from petition in district court by
- party aggrieved by Federal Election Com-
mission’s (FEC) dismissal of complaint or
failure to rule within 120 days, there is no
private right of action to enforce Federal
Election Campaign Act (FECA) against al-
leged violator. Federal Election Campaign
Act of 1971, § 309(a)(8)C), as amended, 2
U.S.CA. § 437g(a)8)(C). .

3. Elections ¢=311.1

- Since Federal Election Commission
(FEC) is given 120 days to act on submitted
complaint, its delay in ruling on challenges to
presidential debates filed one month or less

97 FEDERAL REPORTER, 3d SERIES

6. Elections ¢=311.1

before first scheduled debate was neither
unlawful nor unreasonable. Federal Election
Campaign Act of 1971, § 309(a)8)(A), as
amended, 2 U.S.C.A. § 437g(a)(8)(A).

4. Administrative Law and Procedure-
&322.1
‘When Congress has specifically vested
agency with authority to administer a stat-
ute, it may not shift that responsibility to
private actor. '

5. Elections €=311.1

Federal Election Commission (FEC) did
not delegate any authority to. sponsor of
presidential debates when it issued regula-
tion permitting eligible nonprofit organiza-
tions to stage candidate debates, provided
that they employ “pre-established objective
criteria” to determine who may participate,
and gave individual organizations leeway to
decide what specific criteria to use. -Federal
Election Campaign Act of 1971, § 316, as
amended, 2 US.CA. § 441b; 11 C.F.R.
§§ 110.13, 114.4(f). '

o

Federal Election Commission (FEC)
may not render advisory opinion upon re-
quest of third party concerning legality of
organization’s preannounced criteria for par-
ticipation in election debate. Federal Elec-
tion Campaign Act of 1971, § 308(a)(1), as
amended, 2 U.S.C.A. § 437f(a)(1).

1. Elections =311

Federal Election Campaign Act (FECA)
has no provisions governing judicial review of
regulations, so action challenging its imple-
menting regulations should be brought under
judicial review provisions of Administrative
Procedure Act (APA). 5 US.CA. § 701 et
seq.; Federal Election Campaign Act of
1971, § 301 et seq., as amended, 2 U.S.C.A.
§ 431 et seq.

8. Administrative Law and Procedure
<678 '
Elections €¢=311.1
Where district court did not have oppor-
tunity to consider challenged Federal Elec-
tion Commission (FEC) regulations’ legality
in terms of administrative record or. the Ad-
ministrative Procedure Act (APA) and the
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case law under it, proper procedure was to
dismiss without prejudice to filing of new suit
challenging FEC authority to promulgate the
regulations. 5 U.S.C.A. § 701 et seq.; Fed-
eral Election Campaign Act of 1971, § 301 et
seq., as amended, 2 U.S.C.A. § 431 et seq.

Appeals from the United States District
Court for the District of Columbia (Nos.
96¢v2196 and 96¢v2132).

Thomas O. Gorman, Washington, DC, ar-
gued the cause for appellants Ross Perot, et
al., with whom Samuel W. Lanham, Jr., Ban-
gor, ME, Jamin B. Raskin, and Thomas O.
Sargentich, pro hac vice, and Robert E.
Steinberg, Washington, DC, were on the
briefs.

Thomas M. Newmark, St. Louis, MO, ar-
gued the cause (pro hac vice) for appellants
Dr. Hagelin, et al., and was on the brief.

Richard B.- Bader, Associate General
Counsel, Washington, DC, argued the cause
for appellee Federal Election Commission,
with whom Lawrence M. Noble, General
Counsel, was on the brief.

Lewis K. Loss, Attorney, Washington, DC,
argued the cause for appellee Commission on
Presidential Debates, with whom William H.
Briggs, Jr., was on the brief.

Before: SILBERMAN, RANDOLPH, and
ROGERS, Circuit Judges.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

Two days hence a series of debates be-
tween candidates nominated by the Demo-
cratic Party and the Republican Party for
President and Vice President of the United
States is scheduled to begin. One day ago
this court heard argument concerning those
debates. The case was argued before the
district court on October 1, 1996. In view of
the importance of the issues and the short
time remaining before the debates begin, this
court granted the motions for expedited re-
view. :

Appellants in these consolidated appeals
are Ross Perot and Pat Choate, the presi-

dential and vice-presidential nominees of the
Reform Party, and their campaign organiza-
tion, Perot '96, Inc. (collectively “Perot”);
and Dr. John Hagelin and Dr. Mike Tomp-
kins, the nominees of the Natural Law Party
of the United States, and their party (collec-
tively “Dr. Hagelin”). They appeal from the
denial of injunctive relief and the grant of
summary judgment to the Federal Election
Commission (“FEC”) and the Commission on
Presidential Debates (“CPD”). Appellants
now raise only two contentions. Perot con-
tends that the FEC has unlawfully delegated
legislative authority to a private, non-profit
corporation, in violation of Article I of the
Constitution. Dr. Hagelin contends that the
district court erred in granting summary
judgment on the grounds that it lacked juris-
diction to enjoin a violation of the Federal
Election Campaign -Act of 1971 (“FECA”), 2

US.C. § 431 et seq. (1994), despite the inabil-

ity of the FEC to address the violation prior
to the 1996 presidential debates scheduled by
the CPD to begin on October 6, 1996.
Hence, we do not address the merits of ap-
pellants’ other claims, presented to the dis-
trict court, that they were wrongfully exclud-
ed from the debates. On the issues before
this court, we find no merit in Perot’s consti-
tutional challenge or in Dr. Hagelin’s conten-

-tions. As to the validity of the FEC regula-

tion at the center of this controversy, we

“conclude that the grant of summary judg-

ment sustaining it was premature. Accord-
ingly, we affirm the denial of injunctive re-
lief, vacate the grant of summary judgment
relating to the claim that the regulation.is
inconsistent with the statute, and remand
with instructions to dismiss the regulatory
claim without prejudice.

L

The CPD is a private, non-profit corpora-
tion formed in 1987 for the purpose of spon-
soring presidential debates. In prior years,
that task had been performed by another

non-profit entity, the League of Women Vot~

ers. Beginning with the 1988 presidential
election, the CPD assumed that function.
The members of the CPD include a former
chairman of the Democratic National Com-
mittee, a former chairman of the Republican

A
-
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National Committee, and other representa-
tives of the Democratic and Republican par-
ties. In connection with the 1996 presiden-
tial election, the CPD has scheduled a series
of two presidential and one vice-presidential
debates, with the first presidential debate
scheduled to take place on October 6, 1996.
The only candidates invited to participate are
President William Jefferson Clinton and for-
mer Senator Robert J. Dole, the respective
nominees of the Democratic and Republican

Parties, and their vice-presidential running -

mates. The CPD, relying on its prean-
nounced criteria, and the recommendation of
an advisory committee consisting primarily of
political scientists, based its decision to ex-
clude other candidates on the grounds that
no other candidates have a “realistic chance
of winning” the 1996 election. '

To understand the nature of appellants’

claims, we set forth the underlying statutory
and regulatory framework. The FECA pro-
hibits “any corporation” from making “a con-
tribution or expenditure in connection with”
any federal election. 2 U.S.C. § 441b(a).
Both a “contribution” and an “expenditure”
are defined to include, inter alia, any ad-
vance of “anything of value ... for the pur-
pose of influencing any election for Federal
office.” Id. § 431(8)AXD); id
§ 431(9)(A)YI). An “expenditure” does not,
however, include “nonpartisan activity de-
signed to encourage individuals to vote or to
register to vote.” Id. § 431(9)(B)(ii).

As early as 1976, the FEC recognized that
§ 441b could be construed to bar the use of
corporate funds to stage debates. See 44
Fed.Reg. 59,162 (1979). To remove doubt
about the legality of corporate sponsorship of
debates, the FEC promulgated a regulation

1.  The regulation reads in relevant part:
§ 110.13 Candidate debates.

(a) Staging organizations. (1) Nonprofit or-
ganizations described in 26 U.S.C. 501(c)(3) or
(c)(4) and which do not endorse, support, or
oppose political candidates or political parties
may stage candidate debates in accordance
with this section and 11 C.F.R. 114.1(f).

[ ] * [ [ [ ] [ ]

(b) Debate Structure. The structure of de-
bates staged in accordance with this section
and 11 C.F.R. 114.4(f) is left to the discretion

of the staging organization(s), provided that: "

(1) Such debates include at least two candi-
dates; and

incorporating its view that “nonpartisan de-
bates are designed to educate and inform
voters rather than to influence the nomina-
tion or election of a particular candidate,”
and thus “funds expended ... to defray costs
incurred in staging nonpartisan debates”
ought not run afoul of § 441b. 44 Fed.Reg.
76,734 (1979). The current version of this
regulation, to ‘be codified at 11 C.F.R.
§ 110.13, was transmitted to Congress in De-
cember 1995, and became effective March 13,
1996. It provides that eligible non-profit or-
ganizations may stage candidate debates, so
long as they “use pre-established objective
criteria‘to determine which candidates may
participate in a debate.” !

97 FEDERAL REPORTER, 3d SERIES

On September 19, 1995, approximately six
months before the effective date of § 110.13,
the CPD announced its selection criteria for
participants in the 1996 presidential debates.
The CPD had concluded that the historical
prominence of Democratic and Republican
nominees warranted an invitation to the re-
spective nominees of the two major parties in
1996. With respect to “non-major party can-
didates,” the CPD announced criteria by
which it could identify those who had “a
realistic (ie., more than theoretical) chance
of being elected.” These criteria included
evidence of national organization (such as
placement on the ballot in enough states to
have a mathematical chance of obtaining an
electoral college majority), signs of national
newsworthiness (as evidenced, for example,
by the professional opinions of the Washing-
ton bureau chiefs of major newspapers, news
magazines, and broadcast networks), and in- .
dicators of public enthusiasm (as, for in-
stance, reflected in public opinion polls). On

(2) The staging organization(s} does not
structure the debates to promote or advance
one candidate over another.

(c) Criteria for candidate selection. For all
debates, staging organization(s) must use pre-
established objective criteria to determine
which candidates may participate in a debate.
For general election debates, staging organiza-
tion(s) shall not use nomination by a particular
political party as the sole objective criterion to
determine whether to include a candidate in a
debate... ..

11 CF.R § 110.13.
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September 17, 1996, the CPD issued a press
release indicating its conclusion that no can-
didate other than President Clinton or Sena-
tor Dole had a realistic chance of being elect-
ed, and that, therefore, only those candidates
and their vice-presidential running mates,
would be invited to participate in the de-
bates. ' .
On September 6, 1996, Dr. Hagelin filed an
administrative complaint against the CPD
with the FEC, asserting that the CPD violat-
ed 11 C.F.R. § 110.13(c) by using subjective

criteria to choose whom to invite as partici-

pants in its debates and by inviting President
Clinton and Senator Dole based solely on
their nominations by the Democratic and Re-
publican parties. On September 13, Dr.
Hagelin filed a verified complaint against the
FEC and the CPD in the United States
District Court for the District of Columbia
seeking to enjoin the CPL from using unlaw-
ful debate selection criteria or, in the alterna-
tive, to order the FEC to take immediate
action on his complaint as well as authorize it
to take exjedited action against the CPD’s
alleged violations of the FECA.

Meanwhile, on September 20, 1996, Perot
filed an administrative complaint against the
CPD with the FEC. He too challenged the
CPD’s application of iis selection criteria.
On September 23, 1996, Perot filed a verified
complaint in the district court, requesting
that the court enjoin the FEC and wne CPD
from violating the FEC regulations, the
FECA, and various constitutional provisions.

The FEC and the CPD filed motions to
dismiss the complaints. The district court
consolidated the cases for argument, and,
after expedited briefing, heard oral argument
and ruled from the bench on October 1, 1996.
The district court denied appellants’ requests
for preliminary injunctive relief. Applying
the factors set forth in Washington Metro-
politan Area Transit Commission v. Holi-
day Tours, Inc., 559 F.2d 841, 843 (D.C.Cir.
1977), the court determined first that neither
Dr. Hagelin nor Perot could show a likeli-
hood of success on the merits. The court
noted that Congress had granted the FEC
exclusive primary jurisdiction to adjudicate
civil claims under the FECA, and it empha-
sized that the FECA precluded its exercise

of jurisdiction over the instant claims until
the FEC acted on the claims or until 120
days after those claims had been filed. The
district court then looked to the balance of
equities -presented in appellants’ claims for
injunctive relief. This factor also weighed
against Dr. Hagelin and Perot, as the dam-
age they would suffer if the debates were to
be held without their participation could at

least be partially remedied in subsequent -
proceedings, and in any event it did not

outweigh the public interest in allowing the
debates to go forward without interference.

In - addition to denying both appellants’
claims for injunctive relief, the district court
rejected Perot’s claim -that the CPD threat-
ened a violation of his First Amendment
right to freedom of speech. Relying on San
Francisco Arts & Athletics, Inc. v. United

'States Olympic Committee, 483 U.S. 522, 107

S.Ct. 2971, 97 L.Ed.2d 427 (1987), the court
held that no such claim could lie against the
CPD since it was not a state actor. The
court summarily rejected Perot’s equal pro-
tection, due process, and nondelegation
claims. Finally, the court, treating the mo-
tions to dismiss as motions for summary
judgment, granted summary judgment for
appellees on the claim that § 110.113 was
beyond the scope of its statutory authority.
FeD.R.CivP. 12(b), 56. Under Chevron
US.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81
L.Ed.2d 694 (1984), the court found the regu-
lation a permissible interpretation of the
FECA’s exemption from the definition of
“expenditure” nonpartisan activity designed
to encourage individuals to vote.

IL
[1] We agree with the district court that

it lacked jurisdiction to adjudicate the validi-

ty of the complaints filed with the FEC or to
order the FEC to do so before the CPD-
sponsored debate on October 6, 1996. Ac-
cordingly, we affirm the district court’s dis-
missal of these claims on jurisdictional
grounds.

Congress could not have spoken more
plainly in limiting the jurisdiction of federal
courts to adjudicate claims under the FECA.

.._._,.__-__._.__..._..,.._...
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The statute explicitly states that “[e]xcept as
provided in section 437g(a)(8) of this title, the
pbwer of the [FEC] to initiate civil actions
.under subsection (a)(6) shall be the exclusive
civil remedy for the enforcement of the pro-
visions of this Act.” 2 U.S.C. § 437d(e);
accord 2 U.S.C. § 437c(b)(1) (“The [FEC]
shall administer, seek to obtain compliance
with, and formulate policy with respect to,
this Act.... The [FEC] shall have exclusive
jurisdiction: with respect to the civil enforce-
ment of such provisions.”).

Section 437g requires the FEC to proceed
with due deliberation after it receives a com-
plaint alleging violations of the Act. 2 U.S.C.
§ 437g(a)1). Dr. Hagelin filed his complaint
with the FEC on September 6, 1996; Perot
filed his complaint on September 20, 1996.
CPD, which is alleged to have violated the
Act, had to be notified within five days. Id
§ 437g(a)(1). We presume this was done.
The next step is for the FEC to vote to
determine whether there is reason to believe
- the subject of the complaint has violated the
Act. Id § 437g(a)(2). If the complaint is
not dismissed at that stage, the FEC con-
ducts an investigation. Id If the FEC’s
general counsel recommends that the FEC
proceed to the next statutory step—a vote on
- whether there is probable cause to believe

the respondent violated the Act—the respon-.

dent is notified and is given fifteen' days to
submit a brief stating its legal and factual
position and replying to the general counsel’s
brief. Id. § 437g(a)}3). If the FEC then
decides there is probable cause, it “shall at-
tempt, for a period of at least 30 days,” or at
least 15 days if an election is imminent, to
have the respondent correct or prevent the
violation. Id. § 437g(a)4)XA)(i) & (ii). The
FEC may skip this step and refer the matter
to the Attorney General for enforcement ac-
tion only if it determines that the violation is
knowing and willful and only if the violation
is of a type included in § 437g(d). Id.
§ 437g(a)(5)(C).

(2] Other procedural requirements, un-
. necessary to mention, also bind. the FEC'’s
2. Apart from § 437g(a)(8)(C), there is no pri-

vate right of action to enforce the FECA against
an alleged violator. See Karahalios v. National

Fed'n of Fed. Employees, Local 1263, 489 U.S.
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deliberations about, and investigation of,
complaints. The end of the administrative
road is a civil complaint filed by the FEC in
the district court or an action by the com-
plaining party. Section 437g(a)}(8)(A) states:
“lalny party aggrieved by an order of the
[FEC] dismissing a complaint filed by such
party under paragraph (1), or by failure of
the [FEC] to act on such complaint during
the 120-day period beginning on the date the
complaint is filed, may file a petition with the
United States District Court for the District

- of Columbia.” Id. § 437g(a)(8)(A)2 The dis-

trict court’s decision may be appealed to this

court. Id § 437g(a)9).

Dr. Hagelin claims that we may ignore
these elaborate statutory requirements and
force the FEC to. act immediately because
otherwise he would suffer irreparable harm.
To do so, however, would place us in conflict
with. our decision in In re Carter-Mondale
Reelection Committee, Inc., 642 F2d 538
(D.C.Cir.1980). Carter~Mondale is, as the
FEC argues, directly on point. The plain-
tiffs in that case asked the court to find a
violation of the federal election laws, and
requested alternatively “that the FEC be
directed to conduct an immediate investiga-
tion of the (plaintiffs’] charges.” Id. at 542.

“The court held that “the exclusive jurisdic-
tion of the FEC extends to assure that the

(FEC’s] initial investigation is completed, or
the statutory time limit allowed for an inves-
tigation has expired, before any judicial re-
view is invoked.” Id. It therefore declined
to hear the case because “the entire matter
at this time is within the exclusive jurisdic-
tion of the Federal Election Commission.”
Id

It is true, as Dr. Hagelin points out, that
the Carter-Mondale opinion said there might
be extraordinary circumstances allowing a
party to “hurdle the explicit time restraints
of the [Federal Election Campaign] Act.”
642 F2d at 543. But the opinion never
specified what these circumstances might be.
It did not indicate on what basis, short of
holding § 437g unconstitutional (which no
one urges), a court could disregard the statu-

527, 533, 109 S.Ct. 1282, 1286-87, 103 L.Ed.2d
539 (1989); see also Cort v. Ash, 422 U.S. 66, 82-
85, 95 S.Ct. 2080, 2089-91, 45 L.Ed.2d 26
(1975). Yy
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tory commands. And the statement in Car-
ter—-Mondale was made before the Supreme

. Court instructed us that if “Congress specifi-

cally mandates, exhaustion is required.”
McCarthy v. Madigan, 503 U.S. 140, 144, 112
S.Ct. 1081, 1086, 117 L.Ed.2d 291 (1992).
Section 437g is as specific a mandate as one
can imagine; as such, the procedures it sets
forth—procedures purposely designed to en-
sure fairness not only to complainants but

. also to respondents—must be followed before

a court may intervene. We assume that in
formulating those procedures Congress,

_ whose members are elected every two or six

years, knew full well that complaints filed
shortly before elections, or debates, might
not be investigated and prosecuted until after
the event. Congress could have chosen to
allow judicial intervention in the face of such
exigencies, but it did not do so. And as we
have said, a court is not free to disregard
that congressional judgment.

[3] Even if we could somehow ignore the
jurisdictional requirements of § 437g(a), but

see Carter-Mondale, 642 F.2d at 542, Dr..

Hagelin could not achieve the result he
seeks. ' This court could not compel the FEC
to enforce its regulation in accordance with
the FECA. - When the FEC's failure to act is
contrary to law, we have interpreted
§ 437g(a)8)(C) to allow nothing more than
an order requiring FEC action. See FEC v.
Rose, 806 F.2d 1081, 1084 (D.C.Cir.1986).
Since the FEC is given 120 days to act on a
submitted complaint, § 437g(a)(8)(A), its de-
lay in this case is neither unlawful nor unrea-
sonable. See Rose, 806 F2d at 1084-85.
Second, if this court were to enjoin the CPD
from staging the debates or from choosing
debate participants, there would be a sub-
stantial argument that the court would itself
violate the CPD’s First Amendment rights.
See Nebraska Press Ass'n v. Stuart, 427 U.S.
539, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976)
(prior restraint); Hurley v. Irish-American
Gay, Lesbian & Bisexual Group of Boston,
— U.S. —, 115 S.Ct. 2338, 132 L.Ed.2d
487 (1995) (speaker’s choice of content).

. IIL
In addition to the statutory arguments,
Perot also raises a novel constitutional claim.

'
X

As we understand it, he contends that the
FEC's “candidate debates” regulation unlaw-
fully delegates legislative authority to a pri-
vate, non-profit corporation, in violation of

. Article I of the Constitution. In fact, this

attack on the regulation rests on what might
be termed a subdelegation of authority theo-
ry, since the claim is that Congress has
delegated authority to the FEC, which in
turn has delegated some portion of that au-
thority to the CPD. The FEC acknowledges
that we have jurisdiction under 28 U.S.C.
§ 1331 to decide this issue, although it ques-
tions whether Perot is entitled to any relief. -
We agree that we have jurisdiction over the
claim, but we are unpersuaded that the regu-
lation delegates legislative authority to the

"CPD.

[4] It is well established that Congress
may, by a legislative act, grant authority to
an executive agency such as the FEC to
adopt rules and regulations, so long as. it
provides some “intelligible principle” by
which the agency is to exercise that authori-
ty. Mistretta v. United States, 488 U.S. 361,
372, 109 S.Ct. 647, 65455, 102 L.Ed.2d 714
(1989) (quoting J.W. Hampton, Jr. & Co. v.
United States, 276 U.S. 394, 406, 48 S.Ct.
348, 351, 72 L.Ed. 624 (1928)). We agree
with the general proposition that when Con-
gress has specifically vested an agency with
the authority to administer a statute, it may
not shift that responsibility to a private actor
such as the CPD. Cf A.L.A. Schechter Poul-
try Corp. v. United States, 295 U.S. 495, 537,

.55 S.Ct. 837, 846, 79 L.Ed. 1570 (1935).

[5] In the cases before us, however, the
FEC has not delegated any authority to the
CPD. It has issued a regulation permitting
eligible non-profit organizations to stage can-
didate debates, provided that they employ
“pre-established objective criteria” to deter-
mine who may participate. Rather than
mandating a single set of “objective criteria”
all staging organizations must follow, the
FEC gave the individual organizations lee-
way to decide what specific criteria to use.
60 Fed.Reg. 64,262 (1995). One might view
this as a “delegation,” because the organiza-
tions must use their discretion to formulate

_objective criteria they think will conform
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with the agency’s definition of that term.
But in that respect, virtually any regulation
of a private party could be described as a
“delegation” of authority, since the party
must normally exercise some discretion in
interpreting what actions it must take to
comply. :

The contention that the regulation dele-
gates authority to the CPD because it does
not spell out precisely what the phrase “ob-
jective criteria” means goes far beyond the
normal usage of the term “delegation.” This

- position would go further than the position of

Justice Scalia, who dissented from the Su-
preme Court’s decision in Mistretta that a
congressional grant of rulemaking authority
to the United States Sentencing Commission
was not an unconstitutional delegation of leg-
islative power, but acknowledged that “no
statute can be entirely precise, and ... some
judgments, even some judgments involving
policy considerations, must be left to the
officers executing the law and to the judges
applying it...."” 488 U.S. at 415, 109 S.Ct.
‘at 677 (Scalia, J., dissenting). So too, a
regulation’s use of a term that may be sus-
ceptible to differing interpretations does not
automatically result in a delegation of author-
ity to the entities that it governs.

Here, the FEC has chosen to give the
CPD and any other organizations that wish
to sponsor debates the latitude to choose
their own “objective criteria.”" In adopting
such standards, a staging organization acts at
its peril, unless it first secures an FEC advi-
sory opinion pursuant to 2 US.C. § 437f
Without such an opinion, the organization
runs the risk that the FEC will subsequently
determine that its criteria are not objective,
and that its sponsorship of the debate violat-
ed § 441b. If that happens, the staging or-
ganization may be subject to the penalties
provided in the FECA. The authority to
determine what the term “objective criteria”
means rests with the agency, however, and to
a lesser extent with the courts that review
agency action. '

(6] In sum, we are unpersuaded that the
FEC has unconstitutionally delegated legisla-
tive authority to the CPD. At oral argument
counsel suggested that this court should or-
der the FEC, either through mandamus or

some other extraordinary remedy, to “take
back” the authority it has “delegated” to the
CPD. As we understand this argument, Per-
ot seeks to have the FEC either withdraw its
regulation or revise it to define in detail what
are “objective criteria.” It is unclear how
the FEC could accomplish this goal in time

" to have any effect on the presidential de-

bates. Before prescribing new regulations,
the FEC must transmit a statement of its
proposed action to Congress, and the regula-
tion may not take effect until thirty legisla-
tive days have passed. 2 U.S.C. § 438(d).
Nor may the FEC render an advisory opin-
ion concerning the legality of the CPD’s
preannounced criteria upon request of a third
party. Id. § 437f(a)(1). As noted in Part II,
a complaint is subject to the statutory time- -
table that also would preclude relief prior to
the debates.

Iv.

Before the district court, Perot also argued
as an appendage to the request for a prelimi-
nary injunction that the FEC lacked authori-
ty to promulgate 11 C.F.R. §§ 110.13 and
114.4(f), and that the regulations carve out an
illegal exception to the corporate contribution
and expenditure limits of 2 U.S.C. § 441b.
On appeal Perot mentions this argument—
that the FEC’s debate regulation, 11 C.F.R.
§ 110.13, is uitra vires—only in a footnote of
his brief, and counsel did not address it at
oral argument.

The district court granted summary judg-
ment on this claim, finding the regulations
permissible under 2 U.S.C. § 431(9)(B)ii), -
which exempts from the definition of “expen-
diture” “nonpartisan activity designed to en-
courage individuals to vote or to register to
vote.” Perot's footnote claims that the
CPD’s sponsorship of debates does not fall

.within this exemption, primarily because it is .

not truly nonpartisan. We need not reach
the merits of this contention.

[7,8] The FECA has no provisions gov-
erning judicial review of regulations, so an
action challenging its implementing regula-
tions should be brought under the judicial
review provisions of the Administrative Pro-
cedure Act (APA), 5 US.C. § 701 et seq.
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Among other things, the APA directs courts

to consider the administrative record in de--

termining the legality of agency action. 7d.
§ 706. Perot has not invoked the APA, and
no party has produced the administrative
record. See FED. R.APP. P. 15, 17. Conse-
quently, the district court did not have the
opportunity to consider the regulations’-le-
gality in terms of that record or the APA and
the case law under it. Especially since we do
not have the administrative record before us,
and this issue was not fully briefed, we will
refrain from reviewing the district court’s
grant of summary judgment. . The case is
simply not in a posture to permit an impor-
tant question of this sort to be properly
adjudicated.

Accordingly, we remand this part to the
district court with instructions to dismiss
without prejudice only Count IV of Perot’s
complaint, which raises this claim. Perot will
then be free to file a new suit properly
challenging the FEC’s authority to promul-
gate the regulations. He will not suffer un-
duly from any delay in resolving this issue,
as even an immediate order invalidating the
regulations would not provide him with any
meaningful relief from the alleged harms. In
all other respects, the district court’s order is
affirmed.
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Defendant was convicted in the United

lumbia, Oliver Gasch, J., of possessing unreg-
istered sawed-off rifle. Defendant appealed.
The Court of Appeals, Harry T. Edwards,
Chief. Judge, held that: (1) evidence sup-
ported conviction, and (2) trial court’s refusal
to sever sawed-off rifle count from unrelated
semi-automatic counts was proper.

Affirmed.

1. Criminal Law_ 1139, 1144.13(3),

1159.2(7)

In reviewing sufficiency of evidence
claim, Court of Appeals reviews evidence de
novo, in light most favorable to government,
to determine whether rational trier of fact
could have found essential elements of crime

beyond reasonable doubt.

2. Criminal Law ¢=1159.6

In evaluating government’s proof, on re-
view of sufficiency of evidence claim, court
draws no distinction between direct and cir-
cumstantial evidence.

3. Weapons ¢4

Defendant had requisite mens rea for
conviction of possessing unregistered sawed-
off rifle, whether defendant was required to
know that weapon was shorter than pre-
scribed length or merely that weapon was
sawed off, where defendant had constructive
possession of rifle, had handled rifle, and
lived in apartment in which rifle was found,
and rifle was obviously shorter than 16
inches. 26 U.S.C.A. § 5861(d).

4. Criminal Law &=1148

Court of Appeals reviews claim that trial
court erred in failing to order severance of
joined offenses under abuse of discretion

- standard.

5. Criminal Law €=620(3.1)

Joined offenses need not be severed if .
evidence of each crime would be admissible
in separate trial for other. Fed.Rules Cr.
Proc.Rule 14, 18 U.S.C.A.

6. Criminal Law €=620(6) _

Trial court’s refusal to sever sawed-off
rifle count from unrelated semi-automatic
counts was proper, where evidence relating

States District Court for the District of Co- to defendant’s alleged possession of semi-
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter 6!

)
)
Commission on Presidential Debates )
)
Clinton/Gore ‘96 General Committes, )
Inc., and Joan C. Pollitt, as Treasurer )
_ _ ) MURSs 4451 and 4473
Dole/Kemp ‘96, Ine., and )
Robert E. Lighthizer, as Treasurer )
)
DNC Services Corporation/Democratie )
National Committee and Carol Pensky, )
as Treasurer )
' )
Republlul National Committes and )
Alec Poltevint, as Tressurer )
STATEMENT OF REASONS
Chairman Joan Aikens
Vice Chairman Scott E. Thomas
Commissioner Lee Ana Elliott

Commissioner Danny Lee McDonald
Commissioner John Warren MeGarry

L INTRODUCTION

On February 24, 1998, the Commission found no reason to believe that the
Commission on Presidential Debates (“CPD™) violated the law by sponsoring the 1996
presidential debates or by failing to register and report as a political committee. The
Commission also found no reason to believe that Clinton/Gore ‘96 General Committee,
Inc., Dole/Kemp 96, and their treasurers (collectively, the “Committees™), violated the
law by accepting and failing to report any contributions from CPD. The Commission

3714
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closed the file with respect to all of the respondents, The reasons for the Commission’s
findings are set forth in this statement.

IL. SELECTION OF PARTIGIPANTS FOR CANDIDATE DEBATES
A. Legal Framework

Under the Federal Election Campaign Act of 1971 as amended (“FECA").
corporations are prohibited from making contributions' or expendmxres m connection

. with federal elections. 2 U.S.C. §441b(a),s¢¢alsollCFR.§II42(b) The -

Commission has promulgated a regulation that defines the term “contribution™ to include:
“A gift, subscription, loan . . ., advance or deposit of monsy or anything of value made...
for the purpose of influencing any election for Federal office.” 11 C.F.R. § 100.7(a)1).
See also 11 C.F.R. § 114.1(a). “Anything of value” is defined to include all in-kind
contributions. 11 C.F.R. § 100.7(a)(1)iiiXA). The regulatory definition of contribution
also provides: “{u]nless specifically exempted under 11 C.F.R. § 100.7(b), the provision

~ of any goods or services without charge . . . is a contribution.” /d

Section 100.7(b) of the Commission's regulations specifically exempts
expenditures made for the purpose of staging debates from the definition of contribution.
11 C.F.R. § 100.7(b)21). This cxemptlon requires that such debates meet the
requn'emcnts of 11 C.F.R. § 110.13," which establishes parameters within which staging
organizations must conduct such debates. The parameters address: (1) the types of

~ organizations that may stage such debates, (2) the structure of debates, and (3) the criteria

that debate staging organizations may use to select debate pamclpants With respect to
participant selection criteria, 11. C.F.R. § 110.13(c) provides, in relevant part:

' FECA defines contribution to include “any gift. subscription, loan, advance; or deposit of money or
anything of value made by any person for the purpose of influencing any clection for Federal office.™

2 US.C. § 431(8XAXi): see also 2 U.S.C. § 441b(bX2).

' FECA defines expenditure 10 include “any purchase, payment, distribution, loan, advance, deposit, or
gift of money or anything of value, made by any person for the purpase of influencing any election for
Federal office.” 2 U.S.C. § 431(9XAXi). see also 2 U.S.C. § 441b(bX2).

' The presidential candidates of the major pames who accept public funds cannot accept conmhutlons
from any source, except in limited circumstances that are not raised herein. 26 U.S.C.

§ 9003(bX2); see also 11 C.F.R. § 9012.2(a).

The exemption also requires that such debates meet the requirements of |1 C.F.R. § | 14, 4, which
permits certain nonprofit carpocations to stage candidate debates and ather corporations and labor
organizations to donate funds to organizations that are staging such debates. {1 C.F.R. §§ 114.4(N(1) and
(3). This section also requires the deb:nes 10 be staged in accordance with the standards in 11 CF.R.
§110.13. 1d

ID: 2a.19 1843 . PAGE
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Criteria for candidate selection. For all debates, staging
organization(s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
notnination by a particular political party as the sole objective
criterion to determine whether to include a candidate in a debate.

11 C F.R. §110.13. When promulgmng this regulation, the Commission explained its
purpose and operuuon as follows:

]
¥

= Given that the rules permit corporate fundmg of candidate debates,

] it is appropriate that staging organizations use pre-established

£ objective criteria to avoid the real or apparent potential for a quid

i pro quo, and to ensure the integrity and faimess of the process.

P The choice of which objective criteria to use |s laxgcly left to the

5 discretion of the staging organization. .

% . . Staging organizations must be able to show that their ob1ectlve

T criteria were used to pick the participants, and that the criteria were

= not designed to result in the selection of certain pre-chosen

N participants. The objective criteria may be set to control the

;:; number of candidates participating in a debate if the staging

o ommmonbehmthmmtoommyandndautooonducta
meaningful debate.

Under the new rules, nomination by a particular political party,
such as a major party, may not be the sole criterion used to bar a
candidate from pasticipating in a general election debate. Bu, in
situations where, for example, candidates must satisfy three of five
objective criteria, nomination by a major party may be onc of the
criteria. This is a change from the Explanation and Justification
for the previous rules, which had expressly allowed staging
organizations to restrict general election debates to major party
candidates. See Explanation and Justification, 44 FR 76735
(December 27, 1979). In contrast, the new rules do not allow a
staging organization to bar minor party candidates or independent
candidates from participating simply because they have not been
nominated by a major party.

60 Fed. Reg. 64,260, 64,262 (Dec. 14, 1995).
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Thus, if an appropriate corporation staged a debate among candidates for federal
office and that debate was staged in accordance with all of the requirements of 11 C.F.R.
§ 110.13, then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of 11 C.F.R. § 100.7(b)(21). See
also 11 C.F.R. §§ 114,1(a)(2)(x) and 114.4(f)(1). Similarly, other corporations legally
could provide funds to the sponsoring corporation to defray expenses incurred in staging
the debate pursuant to the operationof 11 C.F.R. §§ 114.1(a)(2)(x) and 114.4(f)(3). On
the other hand, if a corporation staged a debate that was pot in accordance with 11 C.F.R.
§ 110.13, then staging the debate would not be an activity “specifically permitted” by

& 1t C.F.R. § 100.7(b), but instead would constitute a contribution to any participating

A candidate under the Commission’s regulations. See 11 C.F.R. § 100.7(a)(1)(iii)(A)

8 (noting “unless specifically exempted™ anything of value provided to the candidate

M _ constitutes a contribution). The participating candidates would be required to report

F receipt of the in-kind contribution as both a contribution and an expenditure pursuant to
f;_} 11 C.F.R. § 104.13(a)(1) and (2). See 2 U.S.C. § 434(b)(2)C) and (4).

=

B. Commission on Presidential Debates Selection Criteria

CPD was incorporated in the District of Columbia on February 19, 1987, as a

= ' private, not-for-profit corporation designed to organize, manage, produce, publicize and
1 support debates for the candidates for President of the United States. Prior to the 1992
campaign, CPD sponsored six debates, five between candidates for President, and one
between candidates for Vice President. In the 1996 campaign, CPD sponsored two
Presidential debates and one Vice Presidential debate. Only the candidates of the
Democratic and Republican parties were invited to participate in the 1996 debates. CPD
produced written candidate selection criteria for the 1996 general election debate
participation. Relying on these criteria and the recommendation of an advisory
committee consisting of a broad array of independent professionals and experts, the CPD
determined that only the Democratic and Republican candidates had a “realistic chance of
winning” the 1996 election.

The introduction to the candidate selection criteria explains, in pertinent part:

In light of the large number of declared candidates in any given
presidential election. [CPD] has determined that its voter education
goal is best achieved by limiting debate participation to the next

- President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the
Presidency for more than a century. Such historical prominence
at_xd sustained voter interest warrants the extension of an invitation
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to the respective nominees of the two major parties to participate in
[CPD’s] 1996 debates.

In order to further the educational purposes of its debates, [CPD]
has developed nonpartisan criteria upon which it will base its '
decisions regarding selection of nonmajor party candidates to
‘participate in its 1996 debates. The purpose of the criteria is to
identify nonmajor party candidates, if any, who have a realistic
(i.e., more than theoretical) chance of being clected the next
President of the United States and who properly are considered to
be among the principal rivals for the Presidency.

The criteria contemplate no quantitative threshold that triggers
automatic inclusion it a [CPD}-sponsored debate. Rather, [CPD}
- will employ a multifaceted analysis of potential electoral success,

" including a review of (1) evidence of national organization, (2)
signs of national newsworthiness and competitiveness, and (3)
indicators of national enthusiasm or concem, to determine whether
a candidate has a sufficient chance of election to warrant inclusion
in one or more of its debates.

b w LI

Fcbruaxy 6, 1998 General Counsel's Report (“G C. Report”) at Attachment 4,at 57.

Thus, CPD identified its objective of determining which undxdntes have a
realistic chance of being elected the next President, and it specificd three primary criteria
for determining which “nonmajor™ party candidates to invite to participate in its debates.
CPD further cnumerated specific factors under each of the three primary criteria that it -
would consider in reaching its conclusion. .

For its first criterion, “evidence of national organization,” CPD explained that this
criterion “encompasses objective considerations pertaining to [Constitutional) eligibility
requirements . . . [and] also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.” /d. The factors to
be considered include:

a. Satisfaction of the eligibility requirements for Article [I,
Section 1 of the Constitution of the United States.

b. Placement on the ballot in enough states to have a mathematical
chance of obtaining an electoral college majority.
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" ¢. Organization in a majority of congrcssmnal districts in those
states.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
national campaign, and endorsement by federal and state
officeholders.

ld

CPD’s second criterion, “signs of national newsworthiness and competltlveness "
focuses “both on the news coverage afforded the candidacy over time and the opinions of
electoral experts, media and non-medis, regarding the newsworthiness and
competitiveness of the candidacy at the time [CPD] makes its invitation decisions." /d
Five factors are listed as examples of “signs of national aewsworthiness and
competitiveness™:

a The profmion_ll opinions of the Washington bureau chiefs of
major newspapers, news magazines, and broadcast networks.

b. The opinions of a comparable group of professional campaign
managers and polisters not then employed by the candxdates under
consideration.

¢. The opinions of representative political scientists SpeCIallzmg in
clectoral politics at major universities and research centers.

d Column mches on newspapcr front pages and exposure on
network telecasts in comparison with the major party candidates.

¢. Published views of prominent political commentators.
Id, at 8. | |

Finally, CPD’s third selection criterion states that the factors to be considered as
“indicators of national public enthusiasm” are intended to assess public support for a
candidate, which bears directly on the candidate's prospects for electoral success. The
listed factors include:

a. The findings of significant public opinion polls conducted by
national polling and news organizations. -

8s14



APR-87-98 16:13 FROM: FEC‘C ID: 2'13 1243 " PAGE /14

b. Reported attendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major

party candidates.

d
ﬁ m.mmu;hmdmﬁn examination of the factual record, the undersigned
i commissioners unanimously concluded the Commission on Presidential Debates used
s “pre-established objective criteria” to determine who may paxtmpate in the 1996
P Presidential and Vice-Presidential debates. 11 C.F.R. §110.13.° As a result, CPD did not
2 make, and the candidate committees did not receive, a corporate contribution.
K The CPD was set up and structured so that the individuals who made the ultimate
) decision on eligibility for the 1996 debates relied upon the independent, professional
= judgment of a broed array of experts. The CPD used multifaceted selection criteria that
o included: (1) evidence of a national organization; (2) signs of national newsworthiness
R and competitiveness; and (3) indicators of national enthusiasm or concern. We studied

these criteria carefully and concluded that they are objective. Moreover, we could find no
- indication or evidence in the factual record to conclude that the criteria “were designed to
result in the selection of certain pre-chosen participants.” Explanatxon and Justification
of 11 CF.R. §HO 13(c), 60 Fed. Reg. at 64262.

The CPD debate criteria contain exactly the sort of structure and objectmty the
Commission had in mind when it approved the debate regulations in 1995, Through
those regulations, the Commission sought to reduce a debate sponsor’s use of its own
personal opinions in selecting candidates. It was essential, in the Commission’s view, -
that this selection process be neutral. It is consistent with the 1995 regulations for a
debate sponsor to consider whether a candidate might have a reasonable chance of
winning through the use of outside professional judgment. Indeed, if anything, the use of
a broad armay of independent professionals and experts is a way of ensuring the decision
makers are objective in assessing the “realistic chances” of a candidate.

% Although not required 10 do 50 under the Commission's regulation, CPD reduced its candidate selection
criteria to writing. See Expll_nation and Justification of 11 C.F.R. §110.13, 60 Fed. Reg. a1 64262.
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The pool of expens used by CPD commed of top level academics and other
professionals experienced in cvaluating and assessing political candidates. By basing its
evaluation of candidates upon the Judgment of these experts, CPD took an objective
approach in determining candidate viablhty

Significantly, the deb_ue regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission's promulgation of
§110.13, the Commission considered the stafl”s recommendation to specify certain .
ostensibly objective selection criteria in the regulations and to expressly preclude the use
of “[p]olls or other assessments of a candidate’s chances of winning the nomination or
clection.” See Agenda Document #94-11 at 74 (February 8, 1994) and Explanation and
Justification of 11 C.F.R. §110.13, 60 Fed Reg. at 64262. The Commission unanimously
rejected this approach.’ /d. Instead, the Commission decided the selection criteria choice
is at the discretion of the staging organization and indicated that the use of outside
professional judgment in considering candidate potential is permissible.  Accordingly, the
Commission cannot now tell the CPD that its employment of such an appmach is
unacceptable and a violation of law.

The Office of General Counsel, in effect, seemed to want to apply its own debate

regulation proposal from several years ago in the instant matters. It argued the use of

" candidate assessments, such as CPD’s “signs of newsworthiness and competitiveness,”

are “problematic” for many of the same reasons it argued in 1994. G.C. Report at 17,
Specifically, the Office of General Counsel contended the CPD criteria contain “two
levels of subjectivity: first, identifying the pool of sources involves numerous subjective

~ judgments, and second, once the pool is identified, the subjective judgments of its

members is considered.” /d. at 18. The staff further insisted that there also is “reason to
believe that the other selection criteria appear to be similarly insufficiently defined to
comply with §110.13(c)’s objectivity requirement.” /d.

* That one reference in CPD"s materials states that the criterion for evidence of national organization

. “encompasses more subjective indicators of a national campaign with 8 moce than theoretical prospect of

electoral success”, se¢ G.C. Report as | }(emphasis sdded), is not dispositive. Indeed, the factors referred

to lppcu' to be objective on their face and not subjective:

s. Satisfaction of the eligibility requirements of Article [I, Section 1 of the Constitution of the
United States.

b. Placement on the ballot in enough states to have a mathematical chance of obtaining an electoral
college majority.

c. Organization in a majority of congresswrul districts in those states.

d. Eligibility for matching funds from the Federal Election Commission or other demonstration of

the ability to fund a national campaign. and endorsements by federal and state officeholders.
Id. at Attachment 4, at 57.

' Under the siaff's proposed regulation, a debate sponsor could not 1ook at the latest poll results even
though the rest of the nation cauld look at this as an indicator of 8 csndidate’s popularity. This made lictle

sense to us.

PAGE 10714
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The questions raised in the General Counsel’s Report are questions which can be
raised regarding any candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used, however, would render the use of that
criterion unworkable, contrary to the direction given by the Commission at the regulatory
stage.-Absent specific evidence that a candidate assessment criterion was “fixed" or
arranged in some manner 0 as to guarantee a preordained result, we are not prepared to
look behind and investigate every application of a candidate assessment criterion. This
approach is consistent with the Commission’s Explanation and Justification which states
“reasonableness is implied” when using objective criteria. Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed. Reg. at 64262. We are satisfied with the affidavits
presented by the CPD that its “criteria wers not designed to result in the selection of
certain pre-chosen participants.” /d. See G.C. Report at Attachment 4, at 121-126
(affidavit of professor Richard E. Neustadt); Attachment 4 at 43-56 (affidavit of Janet H.
Brown). Significantly, we have been presented with no evidence in the factual record
which threatens the veracity of these swom affidavits.

mamm'smmmmmmwamu
addressed. First, the Repon’s suggestion that CPD misapplied Mr. Perot’s qualification
for public funding reflects a misunderstanding of CPD’s reasoning, See G.C. Report at
_ 19-20. While qualification for public funding is significant, the CPB observed thatasa
- practical matter Mr. Perot’s hands would be tied since he could not contribute hisown 7

money. Thus, compared to 1992, his “realistic” chances of winning in 1996 were greatly
reduced:

N
[In 1992), we concluded that his prospect of ¢lection was unlikely
but not unrealistic. With the 1992 results and the circumstances of
the current campaign before us, including Mr. Perot’s funding
limited by his acceptance of a federal subsidy, we see no similar
circumstances at the present time. Nordoanyoﬂhcmdemwon
jonmahmc individuals we have consulted.

G.C. Report at Attachment 4, at 128 (Letter of Professor Richard E. Neustadt) (emphasis
added). A limit on the amount of funds which can be spent by a candidate is cemmly an
objective factor which can be legitimately used by a sponsoring organization.

The General Counsel’s Report also asserts the Democratic and Republican party
nominees were issued “autornatic™ invitations to the debates as a result of their party
nominations in violation of §110.13. Se¢e¢ February 6, 1998 G.C. Report at 21-22. We

find persuasive the specific denials by the CPD on tl'ns point. The CPD flatly denics it
based its decision on this factor alone:
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(I]n 1996, the CPD Board asked me to act as chairman of the
advisory committee that applied the 1996 candidate selection
criteria. The advisory committee convened on September 16, 1996
for the purpose of applying CPD's nonpartisan candidate selection
criteria to more than 130 candidates running for the Presidency and -
Vice-Presidency in the 1996 general election campaign Although .,
the candidate selection criteria do not require it to do so, the
advisory committee independently applied the criteria to the
Democratic and Republican party candidates: After reviewing and
discussing the facts and circumstances of the 1996 general election
campaign, it was the unanimous conclusion of the advisory
committee that, as of September 16, 1996, only President Clinton

" and Senator Dole have a realistic chance in 1996 of being elected
President, and only Vice President Gore and Congressman Kemp
have a realistic chance of being clected Vice President.

G.C. Report at Attachment 4, at 124-125 (Affidavit of Professor Richard E.
Neustadt)(cmphasis added). See also id. at 53-54 (Affidavit of Janet H. Brown)(“After
receipt of the data provided to the 1996 Advisory Committee and its own deliberation and
discussion, the CPD Board unanimously accepted the 1996 Advisory Committee's
recommendation that only President Clinton and Senator Dole be invited to participate in
CPD’s 1996 Presidential debate and only Vice President Gore and Congressman Kemp

-be invited to participate in CPD’s 1996 vice presidential debate.”)(emphasis added).

Additionally, we do not fully agree with the staff’s conclusion that “*automatic’
invitations are in direct violation of 11 C.F.R. §110.13(c).” G.C. Reportat21. Section
110.13(c) provides, in pertinent pan, that “[f]or general election debates, staging
organization(s) shall not use nomination by a particular political party as the sole
objective criterion to determine whether to include a candidate in a debate.” The phrase
“whether to include™ was intended to prevent a debate sponsor from excluding a
candidate from a debate solely because the candidate was not a major party nominee. .For
example. a debate sponsor could not use the following as its “objective” criterion: “Only
major party candidates are eligible to participate in the debate.” The regulation’s purpose
was not to prevent a debate sponsor from issuing debate invitations to major party
nominees.

The Explanation and Justification of §110.13(c) confirms this understanding of
the regulation: “Under the new rules. nomination by a particular party, such as a major
party, may not be the sole criterion used /0 bar a candidate from participating ina
general election debate.” Explanation and Justification of 11 C.F.R. §110.13(c), 60 Fed.
Reg. a1 64262 (emphasis added). Indeed, the entire paragraph explaining this new
regulatory language focuses on the fact that “the new rules do not allow a staging
organizgtion to bar minor panty candidates or independent candidates from participating

PAGE t2/14
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simply because they have not been nominated by a major party.” /d. Conversely, no
mention is made in the Explanation and Justification that the new rules were somehow
intended to prevent the issuance of invitations to major party nominees. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the “historical prominence” of, and “sustained voter
interest” in, the Republican and Democratic parties. G.C. Report at Attachment 4, at 57.

Finally, the General Counsel’s Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exclude Mr. Perot
and that, as a result, the two candidate committees somehow tainted the debate selection:

4 process. G.C. Report at 20-2]1. Absent specific evidence of a controlling role in

B excluding Mr. Perot, the fact the Committees may have discussed the effect of Mr..
by Perot’s participation on their campaigns is without legal consequence. There certainly is
Y no credible cvidence to suggest the CPD acted upon the instructions of the two

5 campaigns to exclude Mr. Perot. To the contrary, it appears one of the campaigns wanted
5 to include Mzs. Perot in the debate. See G.C. Report at Attachment 6, at 7 (“since the start
5 of the general election, the [Clinton/Gore] Committee fully supported the wishes of Ross
: Perot to be included in the CPD-sponsored presidential debates and had hoped that the

= CPD would make a determination to include him.”) (respounse of ClintorvGore '96). In
= fact, CPD's ultimate decision to exclude Mr. Perot (and others) only corroborates the
- absence of any plot to equally benefit the Republican and Democratic nominees to the
:L exclusion of all others.

IIl. STATUS AS A POLITICAL COMMITTEE

The FECA defines “political commitiee” as, in part: “any committee, club,
association, or other group of persons which receives contributions aggregatmg in excess
of $1,000 during a calendar yeas or which makes expenditures aggregating in excess of
$1.000 during a calendar year.” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political
committees are required to register with the Commission, and to report contributions
received and expenditures made in accordance with the FECA and the Commission’s
regulations. See 2 U.S.C. § 433 and 11 C.F.R. § 102.1(d) (requiring political committees
to register with the Commission); see also 2 U.S.C. § 434and |1 C.F.R. § 104.1(a)
(requiring political committees to file specified reports with the Commission). Since CPD
did not make a contribution to or an expendimre on behalf of the Committees, it was not
a political committee within the meaning of 2 U.S.C. § 431(4): -Accordmgly. CPD was
not required to register and repont with the Commission.
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IV. CONCLUSION

For all the reasons set forth above, the Commission did not approve the General
Counsel’s recommendations with regard to alleged violations of the FECA by the
Commission on Presidential Debates, Clinton/Gore ‘96 General Committee and the
Dole/Kemp ‘96 Committee and their treasurers. - '
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Executive Director

- COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDID_ATE SELECTION
' CRITERIA, SITES AND DATES FOR 2000 DEBATES

=

B (Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.

E and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000

s general election debates as well as the dates and sites for the debates.

i Kll'k and Fahrenkopf noted that after each of the last three general elections, the CPD had

; undertaken a thorough review of the candidate selection criteria used in that year’s debates. After

= extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the

“: attached document. “The approach we announce today is both clear and predictable,” Kirk and
g Fahrenkopf said. .

- The CPD co-chairmen also announced four dates and sites for the 2000 debates:

o _ First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA

e Vice presidential debate: Thursday, October 5 Centre College, Danville, KY

e Second presidential debate: Wednesday, October 11, Wake Forest Umversuy,
Winston-Salem, NC

e Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO
Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch '96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channel in its work.

(more)
Cu-chairmen Honorary Co-chairmen - Directors
- Frank ]. Fahrenkopf, Jr. ’ ’ Gerald R. Ford . Clifford L. Alexander, Jr. Antonia Hemande:
Paul G. Kirk, Jr. Jimmw Carter Howard G. Buffett ) Caroline Kennedy
Ronald Reagan © Senator Paul Coverdell Newton N. Minow
Execunve Director - John C. Danforth Dorothy Ridings

Janet H. Brown Representative Jennifer Dunn
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COMMISSION ON PRESIDENTIAL
-DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A.  INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,

‘objective criteria upon which it will base its decisions regarding selection of the candidates to

participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

" In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD'’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpamsan criteria for selecting candidates to part1c1pate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)

2.
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a. is at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resndent of the
United States for fourteen years and

c. is otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots.to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the

- popular vote, is elected President.

3. INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those: orgamzatxons most recent
pubhcly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

f

Adopted: January 5, 2000
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Copyxright 1999 Nationgl Hyosdcasting Ce. Inc.
NBC News Transcripts

SHOW; nn THE PREGS (IQSOO AM RT)

Osteber 31. 1999, Sunday
LENOTH: 3935 woxds

WBADLINE: PAT BUCHANAN DISCUSSES HIS RUN FOR THE REPORM PARTY PREGIDENTIAL
CANDIDACY :

BODY .

MR. NXUSSERT: And mow to presidentiml politics. With ys iw Pat Bucbaman.
" ¥elcome.
3

MR. BUCHANAN: Thank you, Tim.
) Y -
MR. RUSSERT: You've left thv Republican Party, joined the Reform Party. Are
qq_w in this Tace all the way, even if Perot, Yemtura or T3udp Sy to stop your

. MR. PUCHANAN: Sure, Tim. I'm sumhing for the Reform Party nowmination., I
think l'm the front-rumner right now accoxding to the polls. Certainly in terms
of organitation and activiey, it's as though va've got & i0-page calculus
problem and we‘re off the £irst page. on to the sedond, and eome of these others
fellows don't even have thoir blus books yet.

MR. RUSSERT: Have you spoken to Ross Paerot?

MR. BUCHANAN: I have not spoken to Rnss Perot amd I've not wpoken to
Governor Ventura since I {ndicated an interest in the Refazm Party nomination.

MR. RVSSERT: Mr. Perot wem't spesk to you?

MNR. BUCHANAN: No, my undarstending ia chat Roae Peret weloomes everyone to
the vace and that he does not endorse anyona and that he doss not--he's not
interested xeally in baving a conversation and having it wiexead one wvay or
another bscause therxre have been some misreadings of whare he stands.

%

MR. RUSSERT: Now, you did go to Ninnesota, request & meeting with Governor
'entura, . '

C Qe MR BUCKRMNN Right.

MR. RUSSERT: He put out & statanent eaying, "Buchansn's not on wy gchadule.
Az far as I'm concerned, he didn't aven visit here.*

MR. BUCHANAN: But the naxt day, Governor Ventura said, "I tried to arxange a
meeting and we were unable to arrange it., My. duchanan didn't sbaw up.” 8o
det's jupt eradit it or blame it on snafus by campaign staff but I'd be happy to
meat with the governor on my next trip, and next time, Govesrmoz: I‘'ll give you a
call directly &t the mansion, and I‘ll sat it up with you.
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A MR. RUSSERT: 'lelte:&;y in Nerth Dakota you ssid it may be mecassary co

, body-slam Jesse Ventura on the way to this nominatiea.
. ‘4‘- MR. BUCKANAN: I have a way of getting carried away when I'm speaking to

Chriseian Coalition and those folkxs, Tim. BSut clearly ths governor cpposes me
for the nonination and his candidate appeare? to be . Trump now. And I would
have to defeat Mr. Trump and I guess Mr. Ventura's candidate to win.

MR. RUBGERT: If both Peyot and Veantura oppose you, could you still bs the
aoninye? ' -

MR. BUCHANAN: Yes.
MR. RUOBERT: And you'll stay in the wace.

MR. BUCHANAN: Tim, I think we azre moving vight now in various organisationg,
state by state. We'ze ataxting to pick up soua delegates already. I've got a
ctzemendous peception. live met with prabably half che state chairmen of the
Reform Party. It is almost universal. They're welcoming we into that party and
va'ze wmaking progress. And as I aay {n the natiomal polle, they consider me,
the Reforwm Party pecple @0, a very serious national candidate who almost won the
Republicen Party nomination snd who agress with them op & nev trade policy., &
torcign policy that keeps us out of wars that are none of our husiness and some

Weasure of xeslistic contrel of immigration se We can decome one nation in

»»Lo again.

l, ' ’
'4 _MR. RUSSBERT: You mentioned Donald Trunp. He was on this progrem last week.

{

)

MR. BUCHANAN: Reslly?
MR. RUSSERT: I asked him about your presidential bid.
MR. BUCHAMAN: Righe. '

MR. RUSSERT: This is what he had to say. Let's give a listen.
MR, BUCHANAN: Bure. . ' Y

MR. uvssllu'. Toworrow Pat Buchanan is snnouncing that he vu.l be a candidate
for the presidency on the Reform Party.

MR. DONALD TRUNP: 1 just think it's ridiculous. 3 mean he wrote a book...
MR. WOMI W’

®.  TRUMD, Secayse--look, he's a Hitler levez I guens he's an anti-Benmite.

.‘h doesn’t like the blucks. Re doesn't 1ike the gays. It'a just incredible

that snybody could embysce thies guy. And maybe he'll geu 4 percent or § pamnt'
of the vote and it‘ll be a really staunch right vacke vate. I'm Dot even sure

if it's right. 1It's just & wacko vote. And T dust can't hnun that anybody
cap take him seriously.
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{ MR. XUSSERT: Youx rasponss.
MR. BUCHARAN: Well, I got thivree million votes for the nomination of the
¥ Republican Fazty in 1992 and 1996¢. And the idea of calling those good
VAmericans, ovne-fourth of the Republican Party, wacko whea bagically they love
theix countzy like I do and thoy beliuve we needed a nev dirsction for Amesica,
;oI think his name-calling--and I think that's pretty much what Mr. Trump engaged
d {n..and, loek, the Reform Party is a party that does believe in ethieal policies .
and it despezately vancs & national debate on foreign policy, on XAFTA sad GAIT
"and trade policy, on immigzation pelicy, on campaign finance reform 0f getting
the big money out of poliries. I don't think they really want name-calling.
And I think i€ cthat's what Mr. Trump intends to do, ha's met going to go very
far. _ ‘ : .

MR. RUSSERT: He said he would name himsslf U.8. trade representative if he
wvas elected prusident to negotiate trade '}uh. .

MR. BUCHAMAN: I think The Donsid would be wuch butter off st HUD, quite
frankly, Housing and Urxban Development, Tim. ' :

MR, RUSPERT: When you announced your candidacy, Mr. Tvump aliuded to i¢.

*  ‘The Nev York Times greeted your candidacy with this editorial. Let me put it on
the scruen for you and our viewers: Buchsnsn's warlike oratory drsws fringe
votexs snd surzounds his candidacy with tha pexsistent whiff of zaciswm and -

{ ‘anti-feniciem. ' .

» . .

L MR. BUCHANAN: Well, The Nev York Timee hag never bwen syapathetic to me eves
since I guess I was with Richerd Nixon and 8piro Agnew snd wrote the spsech very
oricical of The New York Timog. But, you know, again, you are talk thars about

«{ teillions of Americans vho have supported me. And they are good pecple. Aad

vhen you say those kinds of namas and thst's tho appeal we got. you're '
descnicing them, as well as tus. But if they vead my epeech to that Reform Zarty
conveantion, I do beliove it is time for a government of mational unity and
zeconciliation.

Tim, I've got in mind, if I gt elected, people &n the Repudblican Party, for
various Cabinet seats and the Reform Party for varicus eryeas and in the .
Demooratic Party, I think a four-yesr term of a goverament of natiomal unity can
solve Beeinl Security, Nedicars, give us a nav foreign poligy, which is aot as
mindlessly intezventionist., upen which all Americans would sgzee, & trade
policy, which, frankly, is more in tune with the gress roots of the Demgcrutic
Party and the grass roots of the Republican Party than it 4p with the elites.

, think these are majority issues in America todey, and the reason I'th running is
o neithar party at the national level articulstes them wight now. :

MR. RUGSERT: You suid four-year term. Would you oaly serve m cerm?

{ MR. BUCHAMAN: I would--look, I think that as we go down the road, I'm going

® to say some things about Social Secusity and saving Medicare which lend
\themselvos to the demonigation and the fall--'Oh, he's going Lo reise taxes or

. ha's going to do this or that." The €i{rst thing we've got to do is save Medicare

., bafors we add benefits to it. MHe'va got to save Bocial Security way out inte

W the future before we consider new benefite. X think thers are folks in the
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 Democratic Party that are willing to bite that bullet. I sm. There sre folks

4n the Ropublican Party. And if you tske those decisicns, obviously, you run
into problewms. But 1I'm willing to do it. Tim, this {a guing to de the last
great cause and campaign in my life, if 1 lowe bedly. 1f I wiam, it's
different. And you might as well zun the kind of caspaign thet I't going to be
proud of and that the people that gupport me will Le proud of and the American

- People will ssy, "At least that fellow gave us a resl cheice.” :

MR. RUSSERT: You talk about tha people who support you as being good
Amsricans. Many black Americans, good Amaricans, are deeply concermed about
Your support of the Confederate flag flying over the capital of Scuth Carolina.
. They believe that f£lag represents slavery, and you will mot uxge it be taken

& \hvg.

— v

M. DUCENNAN: Well, some folks believe it rapresents slavery, Tim. That'a .
the batele flag of the Confederacy. It did not £ly over slave auctiona; it flew
over battlefields. It flew ovar Fredericksburg, it flew ovex Gettysburg, whexe
18,000 goldiers warched into the Union guns in une of the most heraie moments in
Asarican histery, whather you agres with the causze or npt.

Tim, I've got tvo gzeategrandfathers that fought undar chat flag. One died
at vioksburgs the other wps captured defending Atlanta. I cant't tura my back on
uy grandfathers and great-gzsndfathers and T don't ask anyons to do it. But we
know that the cross of Chyist itself has been used by wicked people to be Luxned
at night, to wanifest hatred. 7Thar doesn't make the cress bad., And I would say
this is & subject to ba wettled by the good folks of South Carglina. I do
believe che Contedexate battle flag is a flag of--that represents honor,
couzege, datfisnce, valer wid a spizit of {ndependence. I can understand, givem
the way it's been used by some folke, wrongly, why sose folks would feel
othezwise. :

MR. RUSSERT: Jewighe-Americans, good Americans, are distressed when they hear
You call Congress Israeli-ocoupied territory or eay only those who auppart the
Persian Qulf War are the Isreel! Defense Ninistry o5 the awen cozner in U.§., or

qm kids who would fight the war aze MoAlilster, Muxpky, Gonsales, lexoy Bgown,

;

7o Jewish names. Why--why don't you may to Jewish-amaricans that they would be
included in this and you really would apologize for those commentm?

MR. BUCHANRN: Pirsc, thexe's no need to apologise. When I use the texm, for
example, NeAllister, Muxphy and Goansalex and laroy Brown, it wasa't about the
Jewish folks. It was in response to an editorisl in The Britieh Sconomisc,
which gaid the Americans got to march up to Baghded and hang Sanddam Russein.

And T seid dc's not Brivish kids: it's American kids who azre going to be dolng
thet:, Tim--I mean, why was that list of names not anti-Itslian? Why is it not
anti-Oreok? Why is it not anti-Polish? 80 I don't spologize for aanythimg that

I've enid in the course of a debate if cthere's no malice in ft. And I den'c
beliave there wasm. .

T will say this into the camera: Jewish-Amexicans are in my campaign. They
sre welcoma to thim cause. They are in the Reforwm Party. They Are--very maRy
of them I met in the Reform Party meeting I had last Sunday night. I am open to
appointment of Javish-Amaricans to a Cabimey, to & vice presidential seat. They
are a tremendously able group of Ameriecana. And quite framkly, I've worked with
them all my life begause Wy life is journalism, politice and governmemt. And
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that is a place, quite frankly, vhers many Jevish-Amoricaiis have made major
contributions, and they sre welcome. Tim, lot me just say this: In this heart,
there is no walice or hatzed of any individual. 3But you are looking at somesone
who doee enjoy fighting. And i that means fighting occasionally with the
Texasli lodby, ee¢ libersis like to fight occasivnally with the Chyistian
‘Coalition, that does not wake you an evil persom.

MR. RUSSERT: The levasli ambassador to the Vatican has sadd, in light of

; contventary, discussion of the role of Pope Pius XII, that his canoniszation

should be delayed at least SO years until we can find out what actually his role
waB, vis-a-vis Hitler snd Nazi Germany. Would you postpons tha cancnization of

] the canonjggtion of Pope Pius XII?

v MR. BDUCHANAN: Well, that's really s decision for the present popv. In wy

VYiudgment, we do know, at the time Pope Pius XII died, 19358, I believe, Tiwm,
Golda Neir ewlogised him and mousrnhed him. The zabdbi of Rome during World Wer II
qsqom:ecd to Catholicism and took the name Bugenio because of vhat the pope had
done. The World Jevish Congress gave a million dollars to the Vaticen inm 1946.
A Jevwish historian, Pinchous Lapee, said that the pope savad $§0,000 Jews during
Noxid Way IX. RNow, since ‘59 and especially '€2 vhen that anci-papal play, "The
Deputy, * there's been savage attacks on the pops, and now he's called Kitles's
pope and he's anti-Semitic., T chink that reflects a changs of the times. I do
believe this, the whole issus should be aizred aund all the evidencs brought
fervard defore the holy father, Pius XJI, who I helieve was a saintly and good
man, befors he is cancmized. BRut I would mot delay it for political ressons or
because of palitical attacks or pressure., I1f,you can damomptzate the truth and
what I deligve to be the truth that he was a gzeat, good, saintly pope and.
probably ene of the greatest if not the greatest of the centuzy,

MR. WUSSERT: Jack Sowenberg., the chaizwan of the New York !nﬁcmdaneo -
Refoxrm parey... _

MR. BUCKNGM: Right.

f ME. RUSSERT: ...has been very outspoken cbout yous c&udtdcey. Lst me put it
* on tha sexean for M and our viewers. He said, *I chink Buchanan has balittled
wiimself by becoming uligned with Lenors Fuleni. Buchahen is pyecty far ko the
Tight. Soma peocple have compared him to che Maxis. Fulani's wvay to the left.

i: her own speeches, she 9aid she considare herself $o be & Communiat and a
& ist. Of course, there's a precedent for such sn nuuu. At one time,
Hitler and Stalin got tmbhu' in an accexd.*®

MR. BUCHANAN: Well,..
" MR. RUSSERT: This is the ehairman of the Reform Payey.

MR, BUCHANAN: Buchanan and Lenoxs Fulani and Ritler and Stalin. OX, look,
my undezstanding was I thought wmy sister was in touch with that chairman. But,
lock, Lenora Pulani i{e an Afvrican-American 1ndy who's » Marxist, or was a

-Marxist, and I understand vas sympathatic to Qadafi. 3 was the one that helped
write the upeech with Ollie Noxth when they uom. .

MR. msm'n Sha vas in Libkya «l.-b:umg Qadnn dmumlnq m:tca

A}
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M. BUCHANAN:. Who do you think wzete the spesch or the final draft of che

spcech vhen Ronald Reagan bombed Qadafi? And we did the right thing. And I
bslieve she was wyong there. :

But, Tim, I said, we've got to reach oulL. That means you've got to remch oyt
to African-Americans. She's an suthentic leader. And if she has Marxist
views, I'm a free enterprise vonserxvative. And I think if I'm elected
pnotdont--m knov what she told me her main concern is, she wants black xids

to stop looking At themselves as victims who sre angry and that she wanty them
to build up a sense of self-esteem and gshe wants €o open up thig political
system all ever Anezica. You know, I‘ve come to the conclusion she's right on
the polieical system. But I think I'm right on Resgan. And I'm right om Libya.

MR, RUSEBRT: Ceoxge W. Bush and his wowm...

q MR. BUCHANAN: Right.

NR. RUSSERT: ...had this to say about your entry iato tha Reform Farty »ace.

v . avcHNGN: ox,

‘@' MR. RUSSERT: Here's Ceozge ¥. "Dat secu an Mmezica that should bave stayed
home while Mitler overrmn Eurepe and perpetyvated the Holocaust. Pat Buchanan {s
leaving the Repudlican Party because Republicans rejected his views auring his
three failed sttempts to earn the Republican Party's presidentiul nominsticn.®
The firat lady had this to say, Barbara Bush, "I'm sozry he left. Xe's like a
whiny child whe pick- up his maxbles and 1.uvu.

MR. JUCEANAN) T understand why Xrs. ' Bush would want to protect her son. But
he's going to have to come out, Tim, onto the playground some time. SHe ocannot
continue to duck thess dadates and arguments.

MR. RUSSERT: Ke said he will not dedate you as a thivd-party candidate. Can *
you win without being part of the dabates?

MR, BUCEAMAN: You know., aomebody once gaid, there’s a lot of things you
. cannot do with a man. You cannot talk te him or dine wicth him and axgue with
, hiw, but {f ha wents to f£ight you, you have got to oblige him. Aand I'w going to
“ do battle with Mr. Bush. And I den’c think he can duck the debates with me the
way he'e Deen ducking thom with the Republicass. And tor nip own esks, frankly,
’ Dbecause he's s good candidate, I would urge him to get in with those Republicans
wnd mix 4t up end get himself bloodivd a little bit bheczusas Al Goze's s tough
debater. And I knovw how to conduct wyaelf in a debate. And if va'ze at 1S
|, g 0ezcent, I think the press and the nation will say, "Let's have it out. They
L 211 disagree. Let's see who's best for Americs.® And Nr. Oush is mot going to
be able to sit down there in Austin snd say, "We're not going to dedate m.
Wa'yre not going to do thig or that.®

MR. RUSBERT: But Ross Peret...

MR. BUCHAXAN: Orx ha's not going to be prepident of the United Stater,

MR. RUSSERT: Ross /9-:-9: vag kKept out of the '9¢ debates. If RMochanan im
kspt out in the 2000 grece: can you be elected without that forum?
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MR. DOUCRANAN: Well, Tim, if sowmhov the two parties--and let’s gay I had
1§ percemt--two parties mansged to keep me out of that debate, I would gu to the
Mcrican people sud say, "2 told you this war & frzud. I teld you this system
is fixed. I told you we got a ducpoly, which hands the presidancy back and
forth and doasn't wvant anyone cutside to even have a reach at {t. Do you agree
with that, whether you're a libezal, moderate, conservativel! Do you mesbers

of the press agree with that whea you know the arguments that I'm making have
velidity?® And I think thare'll be such a firestorm that the two main parties
will be siaking losing it all. 80 I would fight chrough te the end. It would be
battex, I beliave, if I'm in the debate, but {f they conspira to keep me out, I
think they'll be pulling a razor across theirxr throats. -

MR. RUSSERT: The Reform Party platform is silent on abortion.

MR. BUCEANAN: Yes.

MR, l'l!llll'h-tt urges tolerance for 8l views on those kinds of issues. Will
Pat Buchanan, if ha's the nominae, continue to insist that Roe v. Nade should be
overturned end all sbortions should be banncd in Americe?

f MR. BUCHANAYs When you talk about toleranaa, ve have to be tolerant of
people we disagres with, of puople who are flawgd. But sn ides that unborn
Whildzen do not have a avul and do not have a right to lify, that L« an idea
that you'zre not tolexant of ¢o wuch as you have te tignt against it and continue

s 5 €0 fight against it becauss it's ¢« false idea. And o0 what X will deo, Tim, I've
given my word--and I was at the (hristisn Coalition--I gave my word when I was
speaking to the Reforwm Party folks. I will appoint justicos who are as
docezmined to overturn Roe v. Wada as ¥r. Lincoln's justices werge determined
t0 ovarturn Dred Bcotet??.

M. RUSEERT: 3an all adortion?

MR. BUCRRNAN: Mo, they will ovartwun Roa v. ¥ada. That will send the
decisicn back to the states. I believe, at the state level, X will fight for
the preservation of human life. all numan life, including the elderly snd those
that Dr. Kevorkian and friends sre putting to death. I will fight for that.,
But the decision will then be made democratically, as it was made, at the atate
level. But I will fight, you've right, to try to preserve all humap lifa.

MR. RUGBERT: Reform Party platfvam says wo Sax cuts. pericd. Ppat Buchanan
has celled for 3t least en € 600 billien tax cut. Novw do you veconcile that?

f MR, BUCHANAN: That's whare we're going to have to do some negotiating with
v fellows. -

\ MR.  RUSSERT: You'we aguingt the Reform 'Pu-t.y platform.

‘Q'" MR. BUCHANAN: I sm for paying down the debt, bur I da balieve we meed an
entiraly new tax code. And let ms say something here. I've called for national

unity. You know whe I think's got some good idess on taxes? Richard Gephardt.
T have been in favor, basiomdly, of a flac-tax ides. But if I can get...

MR. RUSSERT: But you're still for tex cuts.
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MR. BUCHANAN: Listen, we're going to redude the tax burden, wa're going to
"' alter it, put pert of it on tha Chinese Communiste, who are imperting hexe
cariff-free, and on the Japanese to get rid of tha trade deficit. We'll use
those funds to get rid of taxes on small businesses, snall savers, middle-class
Yinhoricancas for suze. But if Cephardt would insist--tor example, we get a flat
cax. he insiats on a macond rate for the superrich. If that'a tho compromima
. *'tyou got to make £o get us the lovest taxes in the Westexn world amd
eliminating taxes here and there, my cbjsctive is to get it dons.

MR. RUSSERT: All right. _
MR. . BUCHANAN: It's mot ta cake an ideological pesitioa.

MR. RUSSERT: Couple quick ones. Would you be in favor of increasiug the
Aiatmm wage? - ' :

!ﬁ- . BUCHAMAN: I would go along with ah inczwase in the miniwmum wage.

. MR, RUSSERT: Should Amerigsns have & right to sue theizr e?

MR. BUCHANAN: Yens. Wait. Listen, I do not ascesssrily go slong with some
*  of that, dut, leok, if an HNO danies care to some individual snd che individual
dies as & consequance, shavld his wife or survivor have a right to sus? Yes.

" MR. RUSSERT: What ghould be taught in public schools, czeatiomism or
® gvolutioa? - . ‘

\ MR. DUCKAMAN: That should be decidad at the local level by the school

. itself. T would prefer that children have voluntarily right to be taught cthe
‘4 ¥ible (o pwblic wcheel or the Tozah or anything as long as it's voluntary. And

thut's vhac's good about it, Tim. If you taks it down to the loeal level, if

you decentralisze, if you get back to conatitutional government, that can be

decided in Mclean or Topeka oF Manbattan. Lot it De ducided there Dy majeriey
Tule, ' ‘

. MR, RUSSBRT: Let me show you & couple polls. Fizst, a head race betweoen
George Bush and Al Gove. The nuwbers with Bradley are very similar. Bueh wins
49:39. When you inelude Pat Buchenan, you'll see George Bush's margin reduced
by B points. It's suddenly a ¢-point rsce: ¢¢ percent, 3§ parceut, € percent.
When you ask pecple who want Pat Buchanan to be ths Reform Darty anomimscion, S€
he wasn't rumning, where would they go? 1It's George W. Bush, 62 percent; Al
Gaxe, 37 percent. ¥You erv hurting tha Republicsn nomines.

. MR, JUCHROAN: Me's aot the noninee. And the pramise of your question is
' that the Republican pazty has a pre-emptive right to the presidenay of che

United Statas or cha Dewmocratic Party, and anyone in the Reforwm Pasty oF

¢ Taxpayexs Party who challeages and offezs a candidate to the American pecple ie

, Somahow a thief. e iv sn intexloper. He has no right to be thare. He ia
stealing from Nr. DBush. M. Jush has debated 5o one. Ke has won 5o caucusas,
%e has won no primaries. And all of @ sudden, bevause I. wiwo have as much
axperience almost as hia fathar doas, bacause I'm running for the Reform Party

. 4@1&8‘0&. tharafors @'m intruding on nis rignec of inheritancae.
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_MR. RUSSERT: BRut as a conservative, would it bother you 4f you help elect a
Democrat president?

MR. BUCHANAN: Tim, if I got {n that race and I loss to Al Qore, I'm going to
be terrihly bhothered but I'm going to be mors bothered by the faot that I got
beat by Al Gore than that mome othax Kepublican ox some Republican got beat by
Al Gore. I'm going in this te win the presidency. And I'll tell you, I know
we'zre a long shot, and ve're not supposed te bet because we've against all that
gembling, Tim. But if you get soma good odds out thare in Vegas, long odds om
the nomination and vhat I'm going to get, you take them. ,

MR. RUSSERT: It's Hallowees. And here's...
MR. SUCHANAM: Ig that an editorial comment on vhat I just saidy

MR, RUASBRY: Hore's a poll that you won., Fox News gaid, "It's Buchansn 27,

Gore, 22; Bush, 19; Forhes, 10. Whose face would make the scariest Halloween
mask?® You win, Pat Suchanan. :

MR. BUCHAMAN: Who we got? Gore in there?
MR. RUBBERT: You're & mul-udc wiRnes.
Wx. BUCKAMAM: Well, listen, I don't kuew hov I beat Forbes, OK?

MR. RUSSERT: Pat Buchanan, we thank you very much. Be aafe on the caspaign

WR.  SUCKANAM: OK. Themk you,

MR. .RUGSERT: Coming next, the rece for the Deweerstic homination heats up.

m will be able to lead the Domocrats to victory nmext year? BSenator Rod

rzey: He suys Bill Bradley. Senator Evan Bayh: He saya Al Gore. Then Cawpaign

2000 {e now center gtage. Our roundtable with David Brodex, Jack Germend. uul
‘lnynn Slater. They're all coming up right hen on MEET THE PREOS.

{(Aanouncemants)

LANGUASE ¢ English

LOAD-DATS: October 31, 1999
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of - )
)
The Commission on Presidential Debates ) MUR 4987

DECLARATION OF DOROTHY S. RIDINGS

I, Dorothy S. kidings, give this declaration based on per;sona'l' knowledge. |

1. Since April 1997, I have been a member of the Board of Directors of the
non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a
voluntary, unpaid position. Sixiqe i996, I have been the President and CEO of the Council
on Foutidations: In addition, I currently am a Director of the Foundation Center and a
Trustee éf the Louisville Presbyterian Theological Semiriary. I have never held ‘a position

 with any political party, and my service on the CPD’s Board is not tied to any political

party. .
2 Prior to joining the Council on Foundations, I was the Publisﬁer and

President of The Bradenton Herald from 1988-1996 énd the General Executive lof Knight-
Ridder, Inc. fro.m 1986-1988. I also have worked as an editor, a writer, and an adjunct
profes-sor,- and as a technical assistant on a public housing project. I obtained my bachelor’s
degree from Northwestern University and my master’s degree ﬁom the University of North
Carolina.

3. From 1982-1986, I served as the President of the Lea'gue of Women Voters .,
of the United States :(the/ “League™), and prior to that time I had been associated with that

- organization in other capacities since 1976. In that regard, I am familiar with and was

involved in the League’s sponsorship of general election presidential debates in 1976, 1980

-1-
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and 1984. The League’s goal in sponsoﬁng general election debates, like that of the CPD,
was to provide the electorate with the educational .opportunity of seeing debates among the
leading co;xtenders for the Office of the President.

4, The League sponsorgd two presideniial general election debates in 1980,
using criteria for invitations that are vEry similar to the CPD’s 2000 criteria: constitutional .
eligibility, ballot access, and demonstrated significant voter interest and support. (“The
1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund

publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated

‘voter interest requirement either by obtaining the nomination of a major party or by

achieving a 15% level of national support (or a level of support at least equal to that of a
major party nominee) in national publjc opinion polls.
5. Based on the application of the foregoing criteria, independent candidate -

John Anderson was invited to participate in the first presidential debate sponsored by the
Lea’gue in 1980. However, President Carter declined to participate in that debate because of
the presence of the independenf candidate. As a result, Mr. Anderson and Ronald Reagan,
then the Republican nominee, participated in a two-candidate debate without President
Carter. | | | |

| 6. After the nationally televised presidential debate in which he participated,
Mr. Anderson’s support in the polls dropped, taking his supf)ort level below 15% in four of
five polls reviewed by the League aﬁer its first debate. Consequently, when the League |
sponsored a sec;ond debate in 1980, only candidates Carter and Reagah were invited, and the

debate went forward between those two candidates.

]
{
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7. As the events of 1980 well demonstrate, an organization such as CPD that

seeks to sponsor general election debates among the leading candidates for the Office of the

- President faces a difficult challenge. No candidate is obligated to debate, and there is a

significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Thﬁs, the debate
sponsor’s legitimate goal in fprmulating its candidate select;on cﬁteria is to be sufficiently
inclusive so that ;J.ny candidate properly considered a leading éandidate is invited to debate,

but not so inclusive that one or more of the candidates in whom the public has demonstrated

the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates

is to afford the voting public an opportunity to sharpen their views, in a debate format, of
the principal rivals for the Presidency, the absence of one of the leading candidates would
dramatically undercut the educational purpose of its debates.

8. CPD adopted its candidate selection criteria for the debates it hopes to

" sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of

adopting criteria that would be clear and readily understood by the public. In my capacity
as a member of the CPD’s Board, I was inQolved in the discuséions and the decision-making
process that led to the Board’s unanimous decision to adopt the document entitled
Commi.ssion on Presidential Debates' Nonpartisan Candidate Selection Criteria for 2000
General Election Debate Participation (the “2000 Criteria™), a copy of which is attachéd
here at Tab B. The 2000 Criteria were adopted after extensive considerafion of how best to
achieve the CPD’s educational goals. Contrary to what I understand f}}e complainants have
claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose.

They were not adopted with the intent to kee_p any party or candidate from participating in

-3-
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the CPD’s debates or to bring about a predetemlined'r'esult. Rather, the Criteria were
adopted to further the legitimate voter education purposes for which CPD spoﬁs’ors debates.

9. In conneétion with the debates it sponsored in l§88, 1992 and 1996, CPD
employed an approach to candidate selection that involved the consideration of multiple '
factors in an effort to identify those candidates with a “realistic chance of being elected.”
The earlier criteria, like the current criteria, were intende& to identify the leading candidates
for the Presidency. It is my understanding that the Federal EIection:Commission rejected a
challenge to the CPD’s earliei' criteria brought in 1996 and found that the CPD’s criteria
were “objective” and otherwise consistent with the FEC’s regulatory requirements.
Although it would have been easie; in some respects simply to employ again in 2000 the
criteria that had ialready withstood legal challenge in 1996, the CPD recognized from the
ciperience in 1996 that its contribution to the electoral proéess likely would be enhanced by
adopting criteria that were clearer and simpler, and the application of whic_h would be very
s&aightfomard.

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that
a candidate have a level of support of fifteen percent of the electorate, as described more
fully in the Criteria. The CPD’s selection of ﬁﬁeen percent as the requisite level of support
‘was preceded by careful study and reflects a number of considerations. It was CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates c;)nsidered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading

candidates with the highest levels of public support would refuse to participate.

232792 vl
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11. I understand that the complainants have alleged that the fifteen percent is an
unattainable level of support for an independent or minor party candidate to achieve without |
participation in the debates. CPD’s rc;.view of the historical data is to the contrary. As
noted, John Anderson achieved this level of support prior to the first debate in 1980 and,
therefore, was invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well;_ George Wallace achieved
significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in
1992, particularly before he wiﬂxdrew from the race in July of 1992. (Mr. Perot
subsequently re-entered the race shortiy before the 1992 debates.) )

12.  The CPb cqnsidered, but rejected, th_: possibility of using eligibility for

public funding of genéi'él election campaigns as the criterion for debate participation rather

 than another measure of public support. However, that criterion is itself both potentially

overinclusive and underinclusive. Eﬁgibility for general election fuﬁding is determined
baseAd'.on_ performance in the prior Presidential géneral election. We realized that such an
approach would be underinclusive to the extent that it would automatically preclﬁde
participation by a prominent newcomer (Such as Ross Perot in 1992)? but also would be

overinclusive to the extent it would mandate an invitation to the nominee of a party that

- performed well in a prior election, but who did not enjoy significant national public support

in the current election. In addition, while the Congress determined that five pércent was a
sufficient level of support for purposes of determining eligibility for federal funding as a
“minor” party (at a level that is substantially lower than that received by the “major”

parties), as noted, a debate host hoping to present the public with a debate among the

232792 vi
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leading candidates (none of whom are required to debate) must necessarily take into account

a different set of considerations.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Dorothy S. Rl\hngs

April 22000.
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Corporate Contributors to the League of Women Voters Education
Fund for 1980 Presidential Debates

Leadership Contributors — $50,000 or more (cash or in kind)

Atlantic Richfleld Company
BankAmerica Foundation
Carter Hawley Hale Stores, Inc.
Chevron USA, Inc. .
Covington & Burling

Herman Miller, Inc.

IBM Corporation

New York Life Insurance Company
Young & Rubicam, Inc.

Voters Service Grant of $50,000 for State and Local League Activities

Charjes Benton Foundation

" Major Contributors — $25,000

The MacArthur Foundation

National Supporters

Alcoa Foundation

Anderson Clayton & Company
Beatrice Foods Company

Blue Bell, Inc.

The Coca-Cola Company

First City National Bank of Houston
QGeneral Electric Company

W. R. Grace & Company

Guif Ol Company ,
Gulf & Western Foundation
Hoffman-La Roche, Inc.
Honeywell, Inc.

Interiake, Inc.

Lever Brothers Foundation
Liggett Group, Inc.

Loctite Corporation

. Merck & Company

Q. 1. Corporation ,
Radio Corporation of America
The Scherman Foundation
Sidney Stern Memorial Trust
Texas Utilities Company *
Warner Communications, Inc.
Waste Management, Inc.

The LWVEF gratefuily acknowledges the many cash and in-kind contributions by corporations in
Baitimore and Cleveland to defray site expenses.

The LWVEF also acknowledges, with great appreciation, the many cash and in-kind
contributions of League members and citizens throughout the country to defray the costs of the
Forums and Debates.
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On October 28, 1980, 120 million Americans,
the largest television audience in our nation’s
history,. watched Jimmy Carter and Ronald
Reagan debate face-to-face. This event
climaxed a long and grueling presidential
campaign. Interest in it — on the part of both
press and public — intensified as the long-
playing drama unfolded and election day
approached. Would the major presidential
candidates actually face one another in what
had been billed as the superbowl! of the 1980
election?

The League of Women Voters, which spon-
sored this and the preceding Debate between
Ronald Reagan and John Anderson, as well as
three Presidential Forums during the primary
season, undertook many roles during that
critical time. It was by turns negotiator, .
mediator, fundraiser and producer, as it tried
to overcome the obstacies and resoive the
conflicting aims of all those with a stake in the
debates. The public clearly wanted to see and
hear presidential candidates at the same time,
in the same place and under the same
conditions. The candidates and their strate-
gists understandably were seeking the most
advantageous conditions and were anxious to
control the terms of debates. If they didn't get
what they wanted at any given time — condi-
tions that changed as the political fortunes of
the campaign shifted — they could walk away.
The League’s difficult job was to resolve those
often conflicting interests and make the Presi-
dential Debates a reality.

Against considerable odds, the League was
successful in making two Presidential Debates
happen in 1980 — Debates that set several

. benchmarks that promise to have a lasting

effect on the way voters choose their presi-
dents. It was the first time a debate sponsor
grappled with the participation of nonmajor
party candidates, an issue that is likely to
persist in future debate presentations. What is
perhaps more important, the League’s suc-
cessive sponsorship of 1976 and 1980 Presi-

The 1980 Presidenti ebates:. Behind the Scenes

dential Forums and Debates puts the organi-
zation well on the way toward achieving one
of its major voters service goals — to estabiist
such debates as an integral part of every
presidential election.

Laying the Groundwork
for 1980

The League’s determination to sponsor Presi-

dential Forums and Debates in 1976 and 198(
was deeply rooted in its own history and
sense of mission. The League has been -

committed to providing a variety of services tc

voters since its founding in 1920. State and

local Leagues throughout the country have fo-

years offered nonpartisan arenas for candi-

. dates to discuss campaign issues so that
voters could make side-by-side comparisons .

of the candidates and their views. These
candidate events have dealt with every elective
office from local school boards to the United
States Senate. o

When the League set out in 1976 to bring

presidential candidates together in a series of

primary forums and general election debates,
its sponsorship was thus a natural, though
major, extension of the long tradition of these
state and local League-sponsored candidate
events. And the timing was right. There had
not been presidential debates since 1960,
when John Kennedy and Richard Nixon faced
one another in network-sponsored debates.
Sixteen years later, In 1976, the public wanted
presidential debates (a Gallup poli showed
that seven out of 10 people were in favor of

.debates), and very significantly, the candi-

dates wanted them, too. With this tide flowing
in its favor, the League was successful in its
first Presidential Debates project. By the end
of the 1976 election season, the League had
presented four Forums at key points during
the primaries and three Debates between the
Republicans’ candidate, Gerald Ford, and the

Pl alaar el
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Democrats’ candidate, Jimmy Carter, as well
as one between their running mates, Robert
Dole and Walter Mondale.

As the next presidential campaign ap-
proached, the League’s national board
weighed the merits of making so major an
effort once again. The League knew from
experience that there was a huge “consumer
demand” for more thoughtful treatment of the
issues in the campaign and for getting the
candidates to discuss their positions on the
issues in a neutral setting. The board con-
cluded that debates could serve as essential a
role in 1980 as they had in 1976, by providing
a necessary alternative to the 30- and 60-
second spots and the paid political programs.

Once again, the League mobilized state and
local Leagues throughout the country, under-
took a massive fundraising drive, hired staff to

direct the project, began visiting potent :.
debate sites and committed the whole « :-a-

. zation to ensure that a series of Preside --..:

Forums and Debates would be a parto -
1980 presidential election.

As it turned out, a series of four Presi -:--
Forums throughout the primary seasor . ::
scheduled, only three of which took pla
Though the original schedule provided - -.

- events at each site, one for Democratic :::

one for Republican aspirants, political r = : -
dictated that in 1980 only Republican cz.-= -
dates met face-to-face to address key ¢i.~-
paign issues. The opposite was truein =7~

.when forums took place only between [ =~

cratic-.candldates. (See Appendix A ford ~.x. s
on 1980 Forums).

Near the end of the 1980 primaries, F -
Reagan and Jimmy Carter, who eachse ---: -

citizen aids.

candidates met face-to-face.

¢

used throughout to refer to the LWVEF.

The League of Women Voters Education Fund
— Sponsor of the Debates

The League of Women Voters Education Fund (LWVEF) was established In 1957 as a research ¢
and citizen education organization (with 501(c)(3)tax status) by the League of Women Voters of’
the United States (LWVUS), a membership and action organization (with 501(c)(4) tax status) -
dedicated to promoting political responsibility through informed and active participation of
citizens in government.* The LWVEF provides local and state Leagues as well as the general
public with research, publications and other educational services, both on current issues and
on citizen participation techniques. The network of local Leagues has a multiplier effect in
bringing the Education Fund's services to the wider public. Through workshops, conferences
and the distribution of publications, Leagues dlssemlnate the LWVEF's research and *how-to” 1

On the national level, the Education Fund's historic 1976 Presidential Forums and Del aes
paralleled the service to voters that local and state Leagues provide at election time witt -he:r
candidate meetings. The Forums were the first series of their kind presented before the
primaries, and the Debates marked the first time in more than 16 years that presidentia

*The two organizations, LWVUS and LWVEF, are explicitly identifled in the text only where the
distinctions are important to the particular points being discussed. Otherwise, the term “League s
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likely to be his party’s nominee, publicly
agreed to participate in League-sponsored
Debates that fall. In fact, Reagan’s announce-
ment came during the last League-sponsored
Forum on April 23 in Houston, Texas. Mod-
erator Howard K. Smith put the direct ques-
tion to Reagan and to George Bush: "If
nominated by your party, would you agree to
participate [in League-sponsored Presidential
Debates]?” Governor Reagan’s reply: *1 can't
wait.”

Carter’s promise came on May 5, 1980 when
he addressed the natlonal convention of the
League of Women Voters of the United States
in Washington, DC. He was asked, “Mr. Presi-
dent...we'd like to know if you'd give your
promise to us today to participate in the’
League-sponsored Presidential Debates this
fall if you are the nominee of the Democratic
Party.” Mr. Carter’s reply: “Yes! Yes | will be glad
to participate this fall if | am the nominee. It
would be a great pleasure to be the nominee
and to debate. . .”

With public commitments in hand, the
League turned toward several other issues
related to the Debates, such as eligibility
requirements for candidate participation, for-
mat, number of debates, and selection of
debate sites. As a means of soliciting prelimi-
nary advice on these and other topics, the
League’s board established a 28-member Pub-
lic Advisory Commiittee on Presidential De-
bates. The committee was chaired by Carla
Hills, former Secretary of Housing and Urban
Development with the Ford Administration,
and Newton Minow, former chairman of the
Federal Communications Commission under
President Kennedy.

In July, the League’s board announced its
proposed schedule for the series: three Presi-
dential Debates and one Vice-Presidential De-
bate, starting in September. At the same time,
they reviewed some 20 potential debate sites .
and identified Baltimore, Maryland; Cleveland,

Ohio; Louisville, Kentucky; and Portland, Ore-
gon. as the proposed sites for these Debates.
Geographical diversity was a factor in select-

Ing the sites, as was the avallability of suitable -
" facilities. -

What was left to determine were the criteria
by which candidates would be invited to
debate — a process that was to become a
cause ceélebre.

Criteria: The Debate

‘About Who Should

Debate

The inclusion of independent and third-party
candidates in presidential debates was com-
pletely uncharted territory. There was no his-
tory to look back on. The Kennedy-Nixon
debates in 1960 and the Ford-Carter debates
in 1976 had set a precedent for debates
between major-party candidates, but there
was no precedent for how to deal with the fact
that from time-to-time an independent or
minor-party candidate emerges as a signifi-
cant force in a presidential campaign. Since
1980 seemed to be such a year, it was
Imperative that the League set objective
criteria early by which to determine which
candidates merited treatment as “significant.”
Literally dozens of candidates were inter-
ested in being included. Yet the goal of having
candidates deal with the issues in some depth
would be defeated if the cast of characters
became too large. The League knew that it
would ailso be much harder to get the major-

party candidates to agree to debate if they ha :

to share the platform with candidates they
consldered less significant. Therefore, the
League decided not only to establish criteria
for the selection of debate participants, but
also to announce these criteria well before

applying them, so that both the public and th :

candidates would know all the rules.

COMINarAN
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For the League, no Issue took more atten-
tion or invoived more discussion than the
development of these criteria. The League
knew that such criteria would not only play a
critical part in the 1980 debates planning, but
also that these criteria and the process by
which they were determined would be care-
fully scrutinized. Moreover, the Federal Elec-
tion Commission (FEC), the agency set up to
regulate federal elections, would view the
criteria as a measure of the League’s nonpar-
tisanship. (The FEC permits a debate sponsor
to exercise its discretion as to whom to invite
as long as debates are nonpartisan and
include at least two candidates. See box,

p. 8, for a detailed description.) .

The criteria for setecting candidates to ap-
pear were based on the FEC's requirements
and the League’s own long-standing and strict
standards for offering voters reliable, nonpar-
tisan pre-election information about candi-
dates and their positions on issues. They had
to be nonpartisan; they had to be capable of .

objective application, so that they would be as

free as possible from varying interpretations;
and they had to be easy to understand.

James Baker, chau'man of the Reagan for
President committee (L) and Carter Campaign
Chairman Robert Strauss (R) to work out
details for a Carter-Reagan debate.

On August 9, the League’s board adopte -
three criteria by which invitations would be
extended. Any candidate invited to particip : -
would have to meet all three:

1. Constitutional eligibility — Only those ¢ :--
didates who met the requirements of t! -
Constitution of the United States were
considered. Article I, Section I require:
the President to be a “natural born citi-
zen,” at least 35 years of age, and a
resident within the United States for at
least 14 years.

- 2. Ballot access — A presidential candidate

had to be on the baliot in enough state- - -
have a mathematical possibility of winn -~
the election, namely, a majority of votes
{270) in the Electoral College.

3. Demonstrated significant voter interest
and support — A candidate could demo
strate significant voter interest and sup-
port in one of two ways: nomination by :
major party; or, for minor-party and ind- -
pendent candidates, nationwide public
opinion polis would be considered as ai
indicator of voter interest and support.
Those candidates who received a level of
voter support in the polis of 15 percent or
a level of support at least equal to that of a -
major-party candidate would be invited to
participate in the Debates.

The criteria were announced.at a press
conference in New York City on August 10.
The first and second criteria occasioned little
comment, but the 15-percent level of supp~rt
in nationwide public opinion polis created

. considerable controversy, with the press, tl -

public and the candidates all getting into a
mini-debate about the use of polls and the
appropriate threshold for deciding who
should be invited to debate.

Some, including pollsters, questioned th
use of polling data to measure significant
voter support, since polls are subject to
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sampling error and variation in techniques.
The League acknowledged the fact that poll
data were not perfect, but argued that polls
were the best objective measure available for

- determining how much voter intéerest and

support a nonmajor party candidate had at a
given point in the course of the campaign.
And that is what the League had to gauge
before extending invitations.

Others criticized either the use of a specific
figure or the choice of 15 percent as that
figure. Threshold levels ranging between 15
and 25 percent had been discussed by the
Advisory Committee. The League’s board,
after carefully weighing the options, decided
that a specific figure, though admittedly arbli-
trary, would provide the most objective basis
for a decision. In settling on the 15-percent
figure, the board took into account a number
of factors: the records of public opinion polls
in previous presidential elections and their
relationship to election outcomes; the sub-
stantial obstacles faced by nonmajor party
candidates; and variations among public opin-
fon polling techniques and the precision of
their results. The board concluded that any
nonmajor party candidate who, despite the
odds such candidates face, received even a
15-percent level of support in the polls
should be regarded as a significant force in
the election.

The League’s board also decided that it was
essential to apply the criteria to nonmajor
party candidates as close in time to the first
Debate as was realistically possible. To allow a
sufficient amount of poll data to be gathered
between the last major-party convention and
the scheduled first Debate, which was
targeted for the third week in September, it
was clear that the League could not effectively
apply the criteria until the second week in
September.

At the same August 10 press conference, it

~was announced that the League would extend

formal invitations to the major-party candi-
dates later that week at the conclusion of the
Democratic National Convention. (The Repu -
licans had met in July.)

Realizing that decisions made in early Seg -
tember, while appropriate at that time, migt -
not remain so, the League’s board had also
determined that it was essential, in order to
be faithful to the purposes of the Debates, t-
reserve “the right to reassess participation ¢ -
nonmajor party candidates in the event of
significant changes in circumstances during
the debate period.” League President Ruth J
Hinerfeld gave clear notice at the August 10
press conference that the board would revie

such candidates’ standings before subsequi -:

debates in light of the established criteria,
then extend or withhold invitations
accordingly. -

The establishment of the criteria cleared ! --
way for the League to invite candidates to

" debate.

The Politics of
Debating

By the summer of 1980, as the League was
ready to extend invitations to the major-party
candidates, the public commitments those
candidates had made in the spring to partici-
pate in League-sponsored Debates had begun
to waver. The political climate had changed.
John Anderson’s independent candidacy had
gained momentum and had become a force
to be reckoned with by both the candidates
and the League.

On August 19, a week after the Democr:
nominated Jimmy Carter as their standarc
bearer in 1980 (Ronald Reagan had airead
been nominated by the Republican Party), -
League formally invited Jimmy Carter and
Ronald Reagan to participate In a series of
three Presidential Debates — the final date
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sites and formats to be worked out at a later
time.
By late August, neither candidate had said

. yes to the League’s invitation. Starting on

August 26, the League began to meet with
their representatives In joint session to dis-
cuss the whole debate package, including the
number of debates, dates, sites and formats,
and to secure an agreement from both candi-
dates to debate. Carter strategists wanted
earlier debates, Reagan strategists wanted
later debates; Carter representatives wanted
more debates, Reagan representatives wanted
fewer debates. All these specifics were put on
the table for discussion — none of the differ-
ences seemed insurmountable. Yet at the end
of this meeting neither side made a commit-
ment to debate — each was waiting to see
whether John Anderson would be included.
On September 9, after reviewing data from
five different polling organizations, in consuli-
tation with three polling experts (not invotved
in the polls being used), the League an-
nounced that John Anderson met its criteria,
and he was immediately invited to participate
in a three-way Debate in Baitimore on Sep-
tember 21.* He accepted immediately, as did
Ronald Reagan. Jimmy Carter announced that
he wouid participate in a three-way Debate
only after a two-way Debate with Ronald
Reagan. Having established Its criteria and
having invited John Anderson, the League
would not agree to Carter’s proposal.
Following the September 9 decision, the

*The five polling organizations whose data the
League examined were: Louis Harris Associates,
the Los Angeles Times, the Roper Organization,
NBC/Assoclated Press and the Gatlup Poll. The
three poiling experts consulted by the League
were : Mervin Field, Chairman of the Board of the
Fleld Research Corporation; Lester R. Frankel,
Executive Vice-President of Audits and Surveys,
Inc.; and Dr. Herbert Abelson, Chairman of the

Board of Response Analysis Corporation.

League set up meetings with the candidat .-
representatives to reach agreement on the
details of the first Debate, scheduled for
September 21. All aspects of this first Deb:::c
in Baltimore were agreed upon by Reagan 1-::
Anderson representatives. Carter had still -
agreed to debate.

The invitation to debate remained open - -
Jimmy Carter, and the League indicated th ::
third podium would be held In readiness f -

. him at the Baltimore Debate in the hope tt 2-

he would be present. For several days, the
possibility of a third podium or “empty chz -~
was the source of considerable speculatior: =
the press and a favorite topic for political
cartoonists. However, when it became app::r-
ent that Jimmy Carter would not change hi :
mind about participating in a three-way De
bate, the League announced that there wo . -
be no “empty chalr” in Baitimore. The first
1980 League-sponsored Debate took place - -
September 21 as scheduled, but only Reag :-
and Anderson took part. (See Appendix B f -
detalls on 1980 Debates.)

In sponsoring the Baltimore Debate, the
League had held fim to its plan to invite al.
significant candidates to debate and had not
agreed to Carter’s condition that he would
appear in a three-way Debate only after
debating Ronald Reagan one-on-one. How-
ever, the League also recognized that the
Baltimore Debate had failed to meet its goal
of giving voters an opportunity to see and
hear all of the significant presidential candi-
dates at the same time, in the same place :~-
under the same conditions. Unfortunately, -
prospects for a three-way Debate did not
improve after September 21. With Carter’s
terms unchanged and with Anderson still
showing enough support in the polls to m: -~
the League’s criteria for participation, it ap-
peared there might be no further debates.

Yet it was becoming increasingly clear th -
the public wanted more debates. The Leag .«
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was caught between the “irresistible force” of
voter demand and the “immovable object” of
Carter’s demand. In an effort to break the

~ stalemate, the League called all three candi-

dates’ representatives shortly after the Baiti-
more Debate and put forward a new package.
The League now offered a two-way Debate
between Carter and Reagan tied to a three-
way Debate among Carter, Reagan and Ander-
son. This time Carter and Anderson accepted,
but Reagan rejected the plan.

. At the same time the League made this
offer, it also invited all three vice-presidential
candidates to participate in a Debate in Louis-
ville, Kentucky. Democrat Walter Mondale said
yes, Independent Patrick Lucey said yes, but
Republican George Bush said no. When Bush
said no, Mondale then declined the League
invitation, and the vice-presidential debate
was cancelled.

The presidential series also appeared
- doomed. The League withdrew its proposal
when no agreement could be reached, and
. there seemed very little hope of working out
any future agreement. In the next few weeks,
however, several developments helped to
break the stalemate. Voter interest in a debate
between the major-party candidates continued
to build, as evidenced by major national
public opinion polis released during that
period. Editorials and columns appeared in
some of the nation’s leading newspapers and
magazines calling on Jimmy Carter and
Ronald Reagan to debate one-on-one.

During this same period, the polls also
showed that- John Anderson’s support was
eroding. In mid-October, in keeping with the
policy established when the criteria were an-
nounced, the League’s board reviewed his
eligibility for participation. The board exam-
ined the resulits of five national polis taken
between September 27 and October 16, con-
ducted by the same polling organizations
whose results the League had examined in

LWVEF officials brief the journalists who
formed the panel of questioners for the
debate in Baltimore between Ronald Reagan
and John Anderson.

making its early September decision. Four of

these five polls showed John Anderson’s level
of support below 15 percent, clearly below the
levels of support he received in those same

. polis in early September. In consultation with .

the same three polling experts with whom It .
had conferred earlier the League’s board
determined that John Anderson no longer
met the League’s criteria. The League then —
on October 17 — Invited Jimmy Carter and
Ronald Reagan to debate in Cleveland, Ohio
on October 28. Both candidates accepted the
invitation.

The scenario was very different from that
first envisioned by the League. As originally
planned, a debate so late in the campaign
would have been the last in a serles of three, a
series that would have offered the possiblility
of varying the subject matter and format. Now,
the two main contenders would have only one
chance to face one another. October 28 had
become transformed from one In a series of
opportunities for candidates and voters to
deal thoughtfully with the issues into a

‘winner-take-all event.

With such high stakes, planmng for the
actual Debate was a delicate process. Candi-
dates' representatives were concerned about
audience size, color of backdrop, the place-

SQUHANND N (MVIUATA b aNnTAT T - TwAIAAAIT



ment of still photographs in the hall, etc. But
- the format was of greatest concern.

} For the very reason that the Cleveland

E Debate would now be the only one between
the two major-party candidates, the League
urged a format that would produce the freest
possible exchange on the broadest possible
range of campaign Issues — namely, using
only a moderator to direct the flow of ex-
change between the two candidates. it was a

Ut the second of the 1980 League-sponsored
& Forums In Chicago.
3 For exactly the same reason— that it was to

"

HE il

be the only Debate between Carter and
Reagan - this format was not acceptable to
either candidate. With the stakes so high,
neither was willing to take his chances on
such a free-flowing format. Both insisted on a
more predictable exchange, using a mod-’
erator and panelists as in the 1960 and 1976
debates.

The League, like many viewers and press
critics. was far from satisfled with either this

—

fact was, however, that the candidates’ repre-
o -' sentatives insisted on the “modified press

. Z g - conference” format of both Debates,

- negotiated to the minutest detall. It was that
or nothing. )

Closely allied to the format issue was that of
panel selection. The League had developed a
roster of 100 journalists from which the
moderators and panelists for both Debates
were finally drawn. League staff conducted an
exhaustive search through consultation with.
, ' professional media associations, producers of
: major news analysis shows and editors and
; news directors representing minority media.
Particular attention was given to the jour-
nalists’ areas of expertise and their reputation
for fair and objective reporting of the issues.

The final selections were made by the
League in consuitation with the co-chairs of
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- format that had worked exceptionally well in | .

format or that of the September Debate. The .

| The Le:

When the League announced in No' e~
1979 Its intention to sponsor a seri¢ s -
Presidential Forums and Debates, it « 2~
the midst of a prolonged struggle o = .
ing sources and the structure of fed 7
candidate debates with the Federal °
Commission (FEC), the agency set Lz :c
regulate federal elections under the .57+
Federal Election Campaign Act (FECA . Or
the provisions of that act made it un aw-;
any corporation or union “to make 3 ~or:-
tion or expenditure in connection wi = ar:
election to any political office....” Ir : _'-“-
while the LWVEF was planning t.he 1€ ==
Presidential Forums, the FEC inform
vised the League that corporate and :
funds to finance the Forums would r. :: =
prohibited as long as such contributi «~s - -
not have the “effect of supportlng or 2.c-i
particular parties or candidates.” But n:::
after the LWVEF had aiready conduct = -+
forums series partly financed by corporate.
and union contributions, the FEC issued a-
policy statement barring 501(c)(3) organi-
zatlons such as the LWVEF from accepting -
corporate or union donations to defray the
costs of such events as debates. The FEC
admitted that corporate and union donation
to the LWVEF were not political contribution:
or expenditures under FECAs deﬂnltlnn ~F’
those terms, but the agency said tha ---:
LWVEF's expenses were nevertheless - s
bursements “in connection with" an ¢ -:--
and therefore could not come fromc -~
or union sources. _
The 1976 decision, which was mad -
advance of the League-sponsored Foi :--"..1
Debates, had a devastating effecton | :/;




- < 0 fund these Presidential Debates.

¥ orced to rely solely on contributions from
R 1ividuals and unincorporated organizations,
b League was unable to raise enough
E=Sney to cover the full cost of the 1976

On February 11, 1977, convinced that Presi-
ntial Debates were an important edu-

onal service to the public, and fearing the
$¥C decison would have an Impact on state
and local League-sponsored candidate events,
e League of Women Voters of the United
Biales, the League of Women Voters Educa-

85n Fund and the League of Women Voters of
Angeles sued the FEC, challenging its

sion to prohibit the LWVEF from accepting
[torporate and union money.

/s a result of the lawsuit and FEC public
(hearings on the importance of debates to an
informed electorate, the FEC cancelled its
seariler decision and agreed to begin the
gprocess of writing regulations that would
tarlfy issues of debate funding and sponsor-
[ship. The League did not believe that any
ygregulations in this area were necessary but
| Jsaw them as a way to remove the chilling

seffect of the FEC's prior action on potential
“corporate donors.
€. The process of setting those regulations
:took almost three years. In order to guarantee

nonpartisanship, the FEC formulated regu-
tations limiting sponsors of debates to those
who might reasonably be expected to act in a
mpﬂrﬁfan }r‘nam}er and by establishing strict
as to who might be invited to participate

in the debate. gh o paricpa

The agency's first attempt at regulation was
vetoed by the Senate in September 1979.

%

" $700,000 for the 1980 Presidential Forums

(_, the FEC: Financing the Debates

Thus the FEC began the rulemaking process .~ :
again and developed a regulation that took . .-
effect on April 1, 1980, barely In time for the -~
League to undertake the massive fundralsing

€5

necessary to sponsor the 1980 Presidential

Debates. This regulation broadened sponsor- . -

ship of debates to 501 (c)(3)and 501 (c)(4) .. -:
organizations that did not endorse, supportor *,
oppose polltical candidates or parties. Italso - -
allowed bona fide broadcasters and the print :
media to spend corporate money to stage
debates. It left to the discretion of the sponsor - .
the method by which candidates were chosen-.: -
to participate. The FEC stated that debates are”
required to be nonpartisan and left it up to the " ;
sponsor as to how that was to be achieved. - -

As soon as the new regulation wentinto . . .
effect, the League began to raise money from = -
corporations for the 1980 Presidential De- - °
bates. A breakthrough in securing the neces--
sary amount of funding came when six major
corporations each contributed $50,000. (See
inside front cover for list of corporate contri-
butors.) (The largest single contribution in the
history of the LWVEF's Debates project was a
gift of $250,000 from the Charles Benton
Foundation in 1976, made before the 1976
FEC ruling.) :

In all, the League raised and spent nearly

and Debates, which could not have taken
place without the generous contributions of
the corporations and individuals invoived.
This $700,000 was greatly augmented by the
value of volunteer hours — particularly those
of League members in Baltimore, Louisville,
Portland and Cleveland — making the Debates
far more than a million dollar effort.
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the Advisory Commiittee, Carla Hills and
Newton Minow, after they discussed the pool
of journalists with the candidates’
representatives.

The League preferred to keep the candl-
dates’ representatives entirely out of the panel
selection process. However, because of the
tremendous significance of the Cleveland De-

- bate, the candidates’ representatives insisted
on being Involved In almost every decision —
large and smail.

ALook Back...and a
Look Ahead

Scholars Steven Chaffee and Jack Dennis write

that while many questions about debates
need more study and research, one conclu-
sion drawn from studies of the 1960 and 1976
presidential debates is that "the debates make
substantial contributions to the process of
democracy and perhaps even to the longer-
term viability of the system. The research
offers a great deal of support for the proposi-
tion that the debates serve important informa-
tional functions for voters.” They enabie the
voter to weigh the alternatives being proposed
by each candidate, and “as an information-
gathering device they have the unique virtue
of allowing a simultaneous consideration of
the alternatives, “ without which the voter Is
forced to gather information from “a large
series of such discontinuous, one-sided pres-
entations as advertisements, news reports of
speeches, and party conventions.”
When scholars, historians and political ob-

'The Past and Future of Presidential Debates,
Austin Ranney, Ed. “Presidential Debates: An
Empirical Assessment” by Steven H. Chaffee and

Jack Dennis, 1979, American Enterprise Institute,
p. 98.

[bid., p. 99.
bid.. p. 99.

servers write the definitive history of the - --
Presidential Debates, how will they be vi¢ - -
What contributions did they make towarc .-
democratic system of government? How -:-
the League’s experience as sponsor — bc - -
successes and Its failures — serve to imp- -
the quality of debates in the future?
Although it is too early to achieve an

historical perspective, it is possible to ma-.

- some telling observations about the sign. -

cance of the 1980 Presidential Debates ar =
the lessons to be learned. The nature anc :--
quality of the 1984 presidential campaign - :
fast-approaching event — will be affected |-
how constructively we use the intervening
time to evaluate the 1980 Presidential Det :-
experience in order to build a better one
1984.

Presidential Debates in 19847 Yes. Presk -:-
tial Debates every four years are now beco —-
ing the norm: never before have we had
debates in consecutive presidential electio - :
This nascent tradition, together with voters
heightened sense of entitlement —~ a right to
see and hear presidential candidates debate
the issues at the same time, in the same place
and under the same conditions — will weigh
heavily against the reluctance of future candi-
dates to participate.

But even if the weight of voter expectation
overrides the resistance of major-party candi-
dates, the complex problems surrounding the
participation of minor-party and independ: -
candidates remain. In a 1979 report, the 2 --
Century Fund Task Force on Televised Pres

dential Debates called this “the single mos:
difficult issue confronting Presidential De- ¢
bates.” (The 20th Century Fund is an inde-
pendent research foundation that studies
economic, political and soclal institutions a.
issues.) In 1980, the League tackled the isst -
with its eligibility criteria. That approach will
be a starting point for all future efforts to se
rules for debate participation.
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- among presidential candidates and one

In 1980:

the Carter-Reagan Debate.

Backstage at the Debates

In 1975, the Federal Communications Commission ruled that debates could be exempt from ;
the “equal time” restrictions of Section 315 of the Communications Act of 1934 if sponsorship |
was independent of both broadcasters and candidates and the debates could be classified as .
bona fide news events. Thus, in 1976 and 1980, the League served as the independent’ '
sponsor of the Debata, which were mvered by the broadcast media as news events.

e 45.8 milllon households, appro:dmately 120 mllllon vlewers. In the Unlted Stats mu:hed

e 1,204 members of the media were pruent in Baltimore to cover the Anderson-ngan '
Debate; 1,632 media representatives were in Cleveland to cover the Carter-Reagan Debat&
This included still photographers-and print, TV, radio and foreign journalists. s

o The Voice of America broadcast the Debates live or tape-delayed in English to a woridwlde
listening audience. VOAs 39 language services used
for newscasts. The Debats were broadcast live in Spanish to all of Latin Amerlca.

merplsofthebebatelnh'anslaﬁon!

The League itself gives the 1980 Presiden-
tial Debates experience mixed reviews. it takes
pride in the history-making nature of its
efforts. And it takes pride in adhering to its
main goal. The League’s persistence did
enable American voters, in record-breaking
numbers, to hear significant presidential can-
didates debating the Issues. It met an unques-
tionable “consumer demand”: an October
1980 national public opinion poll found that
73 percent of the people surveyed wanted
such debates. Voters had two opportunities to
make side-by-side comparisons of candidates
and their positions on the issues. In an
election characterized by slick candidate
packages — 30- and 60-second radio and
television advertisements and canned

_Speeches — the League Debates gave the

voters the solid information they needed to
help them cast an informed vote.

Yet despite the clear demand from voters
for this service, the 1980 Presidential Debates
were in constant jeopardy. League plans for a
comprehensive series of four Debates — three

among their running mates — had to be
abandoned; a three-way Debate never took
place; and because the major-party candidate <
met only once, that Debate took on all the
burdens of a “winner-take-all* event. Issues
concerning structure and format were :
negotiated to the minutest detail. Candidates
were unwilling to try new formats, and they
threatened to walk away from debating at
many turns if they did not get what they
wanted. .

These difficulties faced by the League in 1980
will be facing the League or any other debates
sponsor in the future. Whenever a major
candidate sees disadvantages in sharing a
platform with an opponent, a debate may nont
take place. And whenever the smallest featu -
of the plan seems disadvantageous, the thre :-
to walk away can hold the effort hostage. To
ensure that improved debates become a
regular part of every presidential election, ar -
to examine and improve the political
communications process (how candidates
communicate to voters their stands on issue -
the LWVEF has embarked on a three-year
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Above, LWVEF Chair Ruth J. Hinerfeld briefs
the press the day before the Cleveland debate presidential debates occur in 1984 and in t ~

between Jimmy Carter and Ronald Reagan.

project Ieadlng up to the 1984 presidential
election. The League will reach out to the 73
percent of Americans who have said they are
in favor of debates through their various

organizations, institutions and as individuals.

about the ways In which candidates
communicate with the electorate, and to
educate the public about debates and the
whole political communication process. Tt - -
events will include town meetings, opinion
leader gatherings and hearings among
others. Above all, this project will identify z -
mobilize the debates constituency so that | -
constituency can demand of future candld.
. that they face each other and the public ln i
open exchange of ideas. :

The League’s primary goal is to see that

future, and that the debates process contir .-
to be improved. The League’s experlence ¢ <
sponsor of Presidential Debates in 1976 ar. -
1980, combined with the long tradition of
state and local League-sponsored candida
events, places the organization in an ideal
position to ensure that this happens.
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-Appendix A Second Presidential Forum

1980 Presidential Forums* )
Thursday, March 13, 1980

respond. Total: 1 hour.

Part Il. Individuals from the
audience directed their ques-
tions to a specific candidate
who was given one and one-
half minutes to respond. Total:
23 minutes.

Part lll. Each candidate was
given one minute to make a

. closing statement. Total: 7
minutes.

*Questions for each forum could cover any

First Presidential Forum 8:00-9:30 p.m. CST
Chicago, Iinols
Wednesday, February 20, 1980 Moderator: Howard K. Sn
8:30-10:00 p.m. EST mith
Manchester, New Hampshire Candidates: Representative John Andersor-
: Ambassador George Bush
Moderator: j';?:nara?islt& Smith, broadcast ’ Rep tative Phillp Crane
' Governor Ronald Reagan
Panelists: Joseph Kraft, syndica
columnist . Format: Part I. The moderator di-
Elleen Shanahan, managing rected questions to specific
: editor, Washington Star candidates; after the Initial re-
Candidates: Representative John Anderson : sponsr:. al:othe cagdl?at'e;s
Senator Howard Baker were free to participate in a
Ambassador oeorge Bush discussion of the issue. Total:
Governor John Connally 90 minutes.
Representative Philip Crane Part Il. Individuals from the
Senator Robert Dole audlence asked questions; the
_Governor Ronald Reagan format for response was the
Format: Part . Seven questions were same as in Part [. Total: 26
posed. The candidate to minutes.
o o o M o Pat . Each candidate vas
respond; the other six candi- allotted one minute for a clos-
dates each had one minute to ing statement. Total: 4 min- -

utes.

Third Presidential Forum

Wednesday, April 23, 1980
8:00-9:00 p.m. CST

Houston, Texas

Moderator: Howard K. Smith

Candldates: Ambassador George Bush
: Governor Ronald Reagan
Format: Same as in Second Presiden-
tial Forum. Part [: 45 minutes.
Part [I: 13 minutes. Part III: 2
minutes.

R
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Appendix B Second Presidential Debate
1980 Presidential ¢  Tuesday October 28, 1980
Debates 9:30-11:00 p.m. EST
First Presidential Debate Cleveland, Ohio
Sunday, September 21, 1980 Moderator: Howard K. Smith

minutes to respond; then each
had an additional one minute
15 seconds to challenge the
other’s response. Each
candidate was allotted three
minutes for a closing
statement. Total: one hour.

subject.

*Questions for each debate could cover any

10:00-11:00 p.m. EST Panelists: Harry Ellis, Washington staff
Baltimore, Maryland . correspondent, Christian
. Moderator:  Bill Moyers, public television Science Monitor
. commentator/producer William Hllllarld. 35;'5‘3'“
Panelists:  Charles Corddry, reportex managing editor. Fortland
. Baltimore Sun - Marvin Stone, editor, U.S
Soma Golden, editorial writer Netss and World Recort
New York Times : Bart Walters, po
él;rl:lrenl'ﬁsrteenberg, synd:catesl correspondent, ABC News
Carol Loomis, board of Candidates: President Jimmy Carter
editors, Fortune magazine Qovernor Ronald Reagan
Lee May, reporter, Los Angeles Format: Part . Each panelist directe .
Times . . one question to a candidate
Jane Bryant Quinn, columnist, who was given two minutes .
Newsweek magazine respond. The panelist then
Candidates: Representative John Anderson asked a follow-up question,
: Governor Ronald Reagan anld t!t'le tc.andidatih?g:ne
minute . .
Format: Each panelist asked one qu:sﬂonowr:: ‘:I?I:Cted tostahz
qyestion. Each candidate was other candidate, who had the
given two and one-half same opportunity to respond

-to that question and a follow-

up question. Each candidate
was then given one minute to
challenge the other’s re-
sponse. Total: 40 minutes.

Part Il. Each panelist aske °
one question to which eac -
candidate had two minute: -
respond. Each candidate v - -
then given one and one-hz
minutes for a rebuttal. Eac -
had one minute for a surm
buttal. Total: 40 minutes.
Part lll. Each candidate h: -
three minutes for a closing
statement. Total: 6 minute -
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Appendix C

Public Advisory Committee*

Carla Hills, Co-Chair
Robert Anderson
Jerry Apodaca
James David Barber
Charles Benton
Shirley Temple Black
Douglass Cater

Sol Chaikin
Archibald Cox

Lee Hanna

Dorothy Height
Harriet Hentges
Ruth J. Hinerfeld

Bill Brock, Chairman

Republican National Committee .

Newton Minow, Co-Chair
Benjamin Hooks

Pat Hutar

Jim Karayn

Jewel Lafontant

Lee Mitchell

Austin Ranney

Sharon Percy Rockefeller
Carmen Delgado Votaw
Paul Wagner

Charis Walker

Caspar Weinberger

Ex-officio

John White, Chairman _
Democratic National Committee

*When the Advisory Corﬁmittee was formed, Anne Armstrong served as one of the co-chair:

She resigned on July 2, 1980 to play a major role in the Republican presidential campaign. :~-
was succeeded as co-chair by Caria Hills. '
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